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Whoever hunts deer without a forester

Only loses his way in the forest

Only the sage understands the signs of the time

And prefers to desist.

To go on brings humiliation.
Chinese proverb

AJAC SUBMISSION

TO THE

SENATE LEGL AND CONSTITUTIONAL REFERENCES COMMITTEE

NOTE

The Aboriginal Justice Advocacy Committee (“AJAC”) was set up in March of 1999 under recommendation 2 of the recommendations of the Royal Commission into Aboriginal Deaths in Custody (“the recommendations”). Its function is to advise the Government of the Northern Territory on progress of implementation of the recommendations. This submission is made on behalf and with the permission of the Chairman of AJAC, Mr. E. J. Taylor by its executive officer, Christopher Howse.

SUBMISSION
Mandatory sentencing laws are over three years old and the Government of the Northern Territory has refused to abandon them, in spite of clear evidence that the laws:

· don’t stop property crime;

· work most harshly on Aboriginal people.

Experience now suggests that the Government of the Northern Territory now preservers with the laws merely because it is in its political advantage to do so. It will be submitted that:

· The present government has no good reason to retain the laws as presently constituted;

· the Senate Legal and Constitutional References Committee recommend passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000

The Territory Problem
If a man tries to hunt in a strange forest and has no guide, he loses his way. When he finds himself in difficulties, he must not try to steal out of them unthinkingly and without guidance. Premature effort, without the necessary guidance, ends in failure and disgrace. Therefore, if we aim for clear foresight of the problems ahead regarding a particular action, we ought prefer to renounce a wish rather then to provoke failure and humiliation by trying to force its fulfillment. 
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One political party has had a monopoly on power in the Northern Territory for more than a quarter of a century. This gives rise to a clearly unhealthy and dangerous state of affairs. Parliaments work best when there are checks, balances and brakes on executive power. Experience suggests that checks, balances and brakes are less in evidence when government is carried on with a weak and ineffective opposition, and when the party in government remains the same. This is precisely the situation in the Northern Territory. 

The move in the Northern Territory towards the creation of a more democratic system set up by a new NT constitution is ongoing and outside of the scope of this enquiry. But mandatory sentencing is a symptom of the Territory problem. 

The perseverance of the NT Government with the mandatory sentencing laws is like the man hunting in the forest without a guide. He stands to loose his way and act with insufficient discretion and runs into trouble. It has never accepted the argument that the laws:-

· the laws breach Australia’s international obligations;

· impact on Aboriginal people most strongly and so are racist;

· don’t work. 

A twofold rationalisation

Contrawise, the need for such laws was explained by government commentators as follows:

Unfortunately, home invasion, vandalism and motor vehicle theft have become an increasing part of life in the Northern Territory. Such incidents threaten the very fabric of society in the Territory and present challenges to citizens and the government. The purpose of these bills is to provide for compulsory imprisonment for certain offenders.

It needs to be understood that although the monetary cost of such offences (property offences) may at time be comparatively low, the impact on the people whose homes and property have been violated is severe. There is a significant cost in personal trauma, the financial impost of repairs and replacements, along with the sheer inconvenience and frustration of dealing with such events.

The two commentators who are quoted here are the Attorney General Mr. Burke (as he then was in 1996) and the Chief Minister Mr. Stone (as he then was in 1998). It is submitted that the comments made are in no way untypical. Indeed they are put forward as a summary of NT Government policy. The logical imperative underpinning policy of the mandatory sentencing laws is two fold:

1. NT property crime’s high incidence threatens to unravel the very fabric of its society;

2. the real problem is not the money value of goods taken, but the frustration of the property owners.

With respect to these NT Government justifications, it is submitted that:

1. the first is false;

2. the mitigation of victim frustration as an argument for mandatory sentencing is out of all proportion to the mischief caused by the laws. 

Let us now consider the two justifications in detail. 

Is Mandatory Sentencing Required to hold together the Fabric of NT Society?
The fabric of Northern Territory society is holding together quite well.

It may be instructive to list the things which may claim to represent the fabric of our society. Our ships and mercantile traffic, our rich body of mines and our pastoral industry make some claim here. The total value of NT exports to all countries was $1,198,656,000 in the 1997/98 year. It rose to $1,241,096,000 in the 1998/99 year
. Government administration and defense could press forward with their claims. This sector employed 8,553 people as at May 1998. As of May 1999, it employed 10,637. Employment in total in the Northern Territory rose from 90,819 in May 1998 to 96,287 in May 1999. 
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Why is it that so much is made of the danger posed to the good order of the Northern Territory, such that the jailing of a small number of largely Aboriginal property offenders is warranted by the keeping of a mandatory sentencing law? Especially when one considers that the indicators below suggest that far from unraveling, the fabric of NT society is progressing much as it ever was. figures to hand show the following patterns:
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We might usefully conclude that the economic state of the Northern Territory of Australia, while subject to some flux, is not about to tumble into anarchy. 

The Australian Bureau of Statistics (“ABS”) breaks property offences into four categories. They are:

1. Unlawful Entry of premises (with a property offense committed in the course of the break in);

2. Unlawful Entry of premises (other than with a property offense committed in the course of the break in);

3. Unlawful Use of a Motor Car;

4. Theft. 

The property crime rate in the Northern territory may be graphed as follows
:

[image: image8.wmf]NT Juvenile Arrests 93-97

0

100

200

300

400

93/94

94/95

95/96

96/97

97/98

99/00

Aboriginal

Non-Aboriginal


In Mach of 1997, the mandatory sentencing laws were passed and became operative. In each of the graphs that follows, a white line will appear showing the month of March in 1997 in order that trends both prior and post that date may be seen more clearly. 

When we consider the four categories of property crime prior to the passing of mandatory sentencing laws, a trend downward had begun. That downward trend continued afterwards with some climbing but there have been increases in all four categories save for Unlawful Use of a Motor Car which has remained relatively static. 
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It should be noted also that in the year 2000, Unlawful Use of Motor Car and the rate of ‘Other Theft’ have been below the national average over the last two years. Figures are per 100,000 head of population.

The justification of ‘necessity’ put forward by the NT Government for the mandatory sentencing laws is flawed. This is so because in each category of property crime save for unlawful entry, the NT rate is well below a national average. Moreover, there is no evidence to suggest that the fluctuating trend of NT property crime is in any way affected by the mandatory sentencing laws. Particularly as that rate rose (save for motor car theft) in the last reporting year. 

Has Victim Frustration been ‘assisted’ after more than 3 years of Mandatory Sentencing?
Turning now to the second justification, namely the mitigation of victim frustration. The best index of victim frustration in so far as it can be measured, would be what is happening with the actual numbers of property offences. In other words, if property offences had fallen significantly as a result of the passage of Mandatory Sentencing laws, there might be some justification for the claim that victims might be better off. 
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The graph of the numbers of property offences appears as follows
:
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We are looking here at actual numbers of property offences committed in the NT over the last 6 years. In so far as a downward trend in numbers occurred after the mandatory sentencing laws were passed, that trend can be associated with an established downward trend existing prior to the laws being passed. Moreover, numbers of property offences in every category have risen in the past 12 months. It can be seen that there is little difference now in the numbers of property offences committed at the time the mandatory sentencing laws were passed compared with the present time. However, one can not say the same about numbers of juveniles apprehended by police. The numbers of juveniles being apprehended has risen steadily over the last few years. 

Juveniles continue to be arrested in large numbers by police. The figures are as follows
:

When we compare apprehension rates, we see total apprehensions have remained quite static. However, the rate has increased with juveniles. 
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The figures suggest then that while victims are receiving little satisfaction, more juveniles are now entering the law and justice system per year than were doing so at the time Mandatory Sentencing laws were passed. 

An important question comes to mind now in our enquiry. How many of the juveniles being apprehended are Aboriginal? If it is a large proportion, we our concerns might be heightened. What would be of value is an up-to-date breakdown of the number of juvenile and adult apprehensions into racial groups. To answer our question, the starting point is the annual reports for the Department with responsibility for the NT Police. Namely, the Department of Police, Fire and Emergency Services. 

But it does not publish such figures.
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In the past, figures have been published showing the breakdown of arrests of Aboriginal as against non-Aboriginal people. It was reported in 1998
 that “Between 1993/94 and 1996/97, 1162 Aboriginal youths were arrested. Here is a graph of the results: -

We see here that well prior to the passage of the Mandatory Sentencing laws, many more Aboriginal juveniles were apprehended by police then Non-Aboriginals. But there was significant jump in the last reporting year prior to the passage of the laws. This represented 73.8% of total juvenile arrests for the period. An Aboriginal youth was 4.23 times likely to be arrested as a non-Aboriginal youth during the 4 years examined.”
 What has been happening since?

If such figures are publicly available, they have not been found by this committee. Certainly such a breakdown has not been published in the last two annual reports of the department of Police, Fire and emergency services. Mere figures of total juvenile apprehensions appear. No explanation is put forward for the absence of figures showing racial differences.

It is posited that significant numbers of juvenile apprehensions are Aboriginal. Anecdotal evidence suggests this to be the case. The trend discernable prior to the passing of the mandatory sentencing laws, if extrapolated would suggest the same conclusion.

Unfortunately, statistics showing the number of juveniles in custody for ‘mandatory sentencing offences are difficult to find for the last year. They do not appear in the latest annual report of the Department of Corrections. It was reported in that publication that with respect to juveniles: -

As mentioned above, the most serious offence field in IJIS is currently being investigated and work is underway to bring this indicator in line with national reporting standards and local reporting needs.

We do know however, that 68 % of juveniles detained over the reported period were Aboriginal.
 However, figures are available for the last three years. So the juvenile remand commencements
 together with the detention commencements
 can be graphed showing the most serious offence for which the juvenile was either remanded or detained. 

We see below, that over the last three years for which figures are available, namely 1996/97, 1997/998 and 1998/99, there have been increases in the numbers of juveniles placed in detention. We see that the increase appears associated with the passage of the Mandatory Sentencing laws. 
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It can be noted that the increase in numbers of detentions for unlawful entries is particularly marked. However, it would be an important exercise to consider how many juveniles have been detained for offences other then property ones over the same period. After all, if the numbers of detentions for, say assault, were increasing at a faster rate, these increases may not mean much. We can examine then the total numbers of detainees for the three years considered above, and look at the most serious offence they committed: It can be seen that of all the offences that juveniles are detained for, the biggest proportion are property offences. No other offence has been gaining ground over property offences to take their place, as the main group of offences for which juveniles are detained. 
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Numbers of juveniles remanded for property offences have increased since March of 1997 in all categories. Most marked is the number of juveniles remanded for unlawful entry with intent. When one considers the number of juveniles remanded in detention for property offences since the mandatory sentencing laws were passed, we can note again increases in every category of property offence save for ‘use motor car’. Since the numbers of juveniles receiving actual detention for this offence have increased, it may be that pleas of guilty followed by sentence are more prevalent since mandatory sentencing. 

Graphed figures of juvenile remands for property offences appear as follows
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In any event, the trends of both remand and detention numbers for property offences would suggest increases likely in the latest reporting year. In default of any reported data to hand, this enquiry is obliged to rely on this insufficient information.

It is submitted in conclusion that evidence to hand suggests that the impact of mandatory sentencing on juveniles is out of all proportion to its use in mitigation of the frustration of victims. 

Political ends
This kind of justification would appear to meet no ends but political ones.

And yet…
The Government of the Northern Territory continues to justify the maintenance of mandatory sentencing laws by arguments similar to those referred to above as expressed by Mr. Burke and Mr. Stone. Mr. Burke has returned to the policy basis of mandatory sentencing in a ministerial statement made recently
:

During its term, this Government has been strongly focused on this issue.  What we have achieved is a set of comprehensive reforms and programs that will safeguard our security. There has been, over the past few years, a very strong focus on the mandatory sentencing policies of this government. We do not resile from them.  They form part of our overall strategy on law and order…In many of the cities of Australia people do not enjoy the quality of life we have here.  They have to be constantly guarded in their home security; they have to be guarded as to their whereabouts in public.  They have concerns about travelling, particularly at night, on public transport. We are determined that, as our community grows, it will remain safe so that Territorians may continue to enjoy a lifestyle that is unique and the envy of others. We cannot achieve this by a single action.  Instead, it requires a focused, comprehensive and unified approach. Making our communities safer is not simply a matter of making laws that punish offenders for committing offences.  Rather, it requires identification of the matters that can cause harm in our community. It requires listening to citizens regarding their concerns and the ways in which they believe that improvements can be made. It requires the implementation of programs and laws that will punish where necessary but that will also assist the rehabilitation of offenders where that is achievable.  I call this “managed punishment”

The system of ‘managed punishment’ advocated by the present Chief Minister and Attorney General in this statement continues to justify the mandatory sentencing of juveniles on the basis of ‘lifestyle’ improvement and ‘listening to citizens and their concerns’. It is submitted that this policy statement contains nothing that would further justify the keeping of the mandatory sentencing law. 

Let us now turn to diversionary programs.

DIVERSIONARY PROGRAMS

Diversion mooted in sentencing array back in 1996
Evidence to hand suggests the Commonwealth Government is receiving little value for the portion of moneys allocated for diversionary programs under the recent Commonwealth/Territory agreement. 

In the second reading speech with respect to the Juvenile Justice Amendment Bill which ushered in mandatory sentencing for Juveniles
, the Attorney General Mr. Burke said:

“In reality, juveniles are seldom brought before the court when they first transgress. They are warned by police, they are given a stern talking to in the presence of their guardians, they are given the formal commissioned officer’s caution and they are given a chance to mend their ways. If they persist in breaking the law, they will be charged eventually and brought before a court, but even then, they will not face mandatory detention.”

The mischief of juvenile property crime was to be appropriately tackled according to the Attorney General by pre-court diversion by way of warnings. The text of the Police General Orders (as it then stood) with allowed a juvenile to be ‘warned’ by way of diversion. The text was as follows:

11.0 A member contemplating action against a juvenile first offender should consider the practicability of bringing the juvenile before a commissioned officer so that the officer can lecture the juvenile in the presence of a parent or guardian in preference to the institution of proceedings in the Juvenile Court. 

11.1 In any case where this procedure is considered by the apprehending member to be an appropriate course, an apprehension report is to be prepared in the normal way. This, together with a covering report recommending a caution, is to be forwarded to the appropriate Commissioned Officer for consideration.

11.2 The covering report will contain a brief outline of why a caution is considered appropriate together with an undertaking that the juvenile has not come under police notice previously.

11.3 Under no circumstances will a member give assurances to a juvenile or other involved person that an Officer’s caution will automatically follow a recommendation to that effect. The decision rests with the Commissioned Officer concerned. The Officer will inform the arresting member as to the time, date and place the Commissioned officer will deal with the matter in order that such apprehending member shall notify the offender and the offender’s parent or guardian to be present accordingly.

11.4 The Officer must be satisfied firstly, that the juvenile admits the offence, secondly, that the juvenile has not previously come under the notice of police, and thirdly, that to issue a caution is appropriate in the circumstances and of benefit to the development of the juvenile. An endevour will be made to ascertain the underlying reason for the offence, to point this out to the parent or guardian and to obtain an undertaking from the parent and guardian that neither the reason for the offence nor the offence will be repeated. 

11.5 A Commissioned Officer should use great discretion before bringing a child who is under the age of 12 before a court for minor offences. 

11.6 On completion of the matter by the Commissioned Officer, the brief must be clearly endorsed:

“First Offender” – Warned under provisions of paragraph 11 of General Order Children Code C3 by ………………….(name of Commissioned Officer) on ………….(date).

The result of the proceedings, as above, must be forwarded to the Officer in Charge, Information Bureau, Berrimah Police Center for recording.

11.7 Having disposed of a case involving a juvenile by way of caution, the Commissioned Officer concerned is to arrange for a member to maintain a benevolent interest in the juvenile. Care should be taken to ensure no impression of police surveillance can be gained. The aim should be to foster friendly relations between the parents or guardian until such time as the juvenile’s future is established.

Under an agreement between the Commonwealth and the Northern Territory Governments, juveniles are to be diverted from Court in certain circumstances. This submission focuses on what has happened since the agreement took place. The information set out below has come from questions asked by Senator Crossin of the Senate Estimates Committee of the Attorney General’s Department (Questions on Notice). Questions were asked on 28 May 2001 and Question number 114 is the relevant question. 

Total number of juveniles offered diversion up to 31 May 2001 was 1059. Of that number, 1043 took up the offer. The pie chart below shows that a very small percentage of those numbers indeed, represent anything other than some type of warning. The largest category ‘other’ represents warnings, written or oral, ‘family conferencing’ or formal caution. A mere 31 juveniles were referred to registered programs. A further 21 were referred to informal programs. 

The breakdown of all categories of programs offered to juveniles appears below[image: image22.wmf]Breakdown of Diversionary Dispositions to 31 May 2001
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AJAC is most concerned that a great deal of Commonwealth money is being spent on diversionary programs when little appears to be happening to juveniles that could not have happened prior to the striking of the Commonwealth/Territory Agreement. 

Little Wonder
At a conference recently organised by this committee, one senior elder said the following:

“What is reconciliation to us? Nothing much has changed in Gove where I live. Reconciliation is a big white fella word. What does it mean? People ask me that and I don’t know what to say. I was on Sydney Harbour Bridge when everybody walk across and they did that for ‘reconciliation’. I been grow up in the bush and I know our law. Our law never changes. It’s in the back of my brain for ever. It always stays the same. I don’t understand your law. It always changes. The only thing that stays the same for the white man is that he never listens to our law, and our kids keep getting locked up with that mandatory sentencing. I don’t understand your reconciliation.”
In this submission, little wonder. 

Dated 30 July 2001

Christopher Damien Howse

Executive Officer

Aboriginal Justice Advocacy Committee

NOTE:

This submission is made on behalf of and is authorised by the Chairman of the Aboriginal Justice Advocacy Committee, Mr. E. J. Taylor who may be contacted at Tangentyere Council, Alice Springs. Telephone: 08 89525 855
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