Submission to the Senate Legal and Constitutional Review Committee

Re: Mandatory Sentencing Bill 

Dear senators,

1.      I am a law student at James Cook University Townsville, and I come at this question from the point of view of a person who has seen the inside of a prison and who knows what it is like to be incarcerated by the police. 

2. I applaud the motives of the bill, however, the conclusion I will reach is that this particular bill is not the answer to the problem at hand. 

3. Having read the bill and from my own opinion I can come to the conclusion that what is needed is a national standard of criminal procedure. My own opinion is that this standard should be manifested in the form of a bill of rights constitutionally entrenched.

4. New Zealand for instance has minimum standards of criminal procedure in its bill of rights, although it is not constitutionally entrenched, as do most countries that have a bill of rights or equivalent.

5. Australia must have a bill of rights. Our history and present is littered with  

            examples of abuses of power and wrongs committed against the people, the  

present is also littered with examples of how the system can be manipulated by  

            those in power who use hard line tactics to win votes at the expense of  

Internationally recognized human rights.

6. But what of those internationally recognized human rights, what do they mean if they are not enshrined in legislation ?. This is where our claim of being a  

democracy fails the test. We can always lay claim to being the worlds best   

democracy because we have ratified this and ratified that, but unless what you  

have ratified is law –what’s the point?

The Queensland Approach 

7. Queensland deals with matters concerning children alleged to have committed, or who have committed crimes through the combination of  

a. The Juvenile Justice Act 1992 

 (http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/J/JuvenJusA92_05I.pdf )

b. The Juvenile Justice Regulation 1993 

(http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/J/JuvenileJustR93_03A_.pdf) 

c. The Penalties and Sentencing Act 1992 and Regulation

                  (http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/Penalties_SenA92_06B_.pdf)  (http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/Penalties_SenR92_01_.pdf) 

8. Queensland has four youth detention facilities and it has been reported that another has been built bringing the total to five the first four are recorded in the schedule to the Juvenile Justice Regulation as being 

a. Brisbane Youth Detention Centre

Lot 395 on SP 118987, County of Stanley, Parish of Oxley, Corner of

Aveyron and Wolston Park Roads, Wacol—area 15.15 ha.

b  Cleveland Youth Detention Centre

Portion 513 on RP EP 1443, County of Elphinstone, Parish of

Coonambelah, Old Common Road, Belgian Gardens,

Townsville—area 7.381 ha.

c. John Oxley Youth Detention Centre

Lot 399 on PR SI 10450, County of Stanley, Parish of Oxley, Station Road,

Wacol—area 4.28 ha.

d. Sir Leslie Wilson Youth Detention Centre

Portion 1059 on RP S1503, County of Stanley, Parish of Enoggera,

10th Avenue, Windsor—area 9145 m 2 .

9. The definition of a child in Queensland for the purposes of sentencing is contained in s 5 of the Juvenile Justice Act, a child is a person who has not attained the age of 17, and a person who commits a crime after they have turned 17 will not be regarded as a child for the purposes of sentencing (see s6.2. of the act).

The Sentencing of children in QLD

10. There is no mandatory sentencing in QLD for children and Justices have a   

discretion on how each particular instance is to be dealt with. Mandatory  

sentencing is explicitly discussed in s 115 of the Juvenile Justice Act  as follows

115 Mandatory sentence provisions inapplicable

A court that sentences a child for an offence—

(a) must disregard a requirement under any other Act that an amount

of money or term of imprisonment must be the minimum penalty

for the offence; and

(b) must take a requirement under any other Act that an amount of

money or term of imprisonment must be the only penalty for the

offence as providing instead that the amount or term is the

maximum penalty for the offence.

11. The objects of the act and the principles are based on the need for rehabilitation and reintegration into the community, and that detention of children will only be of a last resort and will only occur in facilities designed specially for children (see s3e- 4 c of the act).

Mandatory sentencing generally in Qld 

12. In Qld, justices have an absolute discretion on how to sentence offenders based on s9. 2.(i) of the Penalties and sentencing Act 1992 Qld  (http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/P/Penalties_SenA92_06B_.pdf) However a court may impose no penalties (s17 below) if it sees fit taking into account all of the circumstances and what is just in all the circumstances (s9.1.a).

Making of order

17. If a court considers that it is appropriate that no punishment or only a

nominal punishment should be imposed on an offender, the court may

make an order under section 19.

ÿ

13. A court may also have regard to submissions made to it by elders in the community if the alleged offender is an Aboriginal or Torres straight Islander (s 9.o) on how the offender should be dealt with taking into account any cultural considerations. 

The definition of a child  

14. The definition of a child is a person who is under 18 under international law. It may be the case that the first thing that needs to be done is pass national legislation defining this as being the same as international law. 

Should children be detained under any circumstances 

15. I find it hard to come to the conclusion that under no circumstances should a child be detained. I do not wish to insult or show any disrespect to the people that hold the view that that should be the case as it shows their humanity for all to see, but it may be naive to come to that conclusion. There is good and bad in every community, and yes the circumstances and environment a child is either forced to be a part of or is brought up in may have a significant effect on the persons behavior, but from the point of view of a person who admittedly is not and does not claim to be a child physcologist – it may be the case that the circumstances may require that for the purposes of rehabilitation –as only a last resort – having considered and tried and exhausted all other remedies a child must be detained, either for their own safety or the safety of the community.

The discretion of justices 

16. I have read the decision of the high court in Kable v The Dpp and it may legally be the case that a state or territory government and even the federal government may have an unlimited power to make provisions for detention of people by amending sentencing guidelines, and mandatory sentencing can result from this.

17. This is where there needs to be one national standard of criminal procedure constitutionally entrenched that reflects the need for detention whether for children or other wise to be only as a last resort, and also that justices in 

sentencing have an absolute discretion taking into account what is just in all the   

circumstances. I would quote from a decision handed down allowing an appeal on  

grounds of triviality by Justice Mildren of the Northern Territory in Terry Ernst  

Curnow v Leonard David Price [1999] NTSC 116 (29 October 1999)

           At para 12  

  “In Trenerry v Bradley (1997) 6 NTLR 175 at 187, I said of the    

   mandatory  sentencing provisions:” 

 “Prescribed minimum mandatory sentencing provisions are the very   

   antithesis of just sentences. If a court thinks that a proper just sentence   

   is the prescribed minimum or more, the minimum prescribed penalty is   

   unnecessary. It therefore follows that the sole purpose of a prescribed   

   minimum mandatory sentencing regime is to require sentencers to     

   impose heavier sentences than would be proper according to the justice  

   of the case”.

           And further at para 20

  “The fundamental principle of sentencing to be applied in every case,  

    subject to any mandatory minimum fixed by the legislature, is the   

    principle of proportionality in sentencing: see Veen v The Queen (No. 2) (1988) 164 CLR  465.”  (
bin/disp.pl/au/cases/nt/NTSC/1999/116.html?query=%22mandatory+sentencing%22" 

http://www.austlii.edu.au/cgi- 

bin/disp.pl/au/cases/nt/NTSC/1999/116.html?query=%22mandatory+sentencing%22
)

So called interference with “states law rights”

18. In Lange v The ABC (1997) 189 CLR 520 at p 563-564 the full bench of seven justices of the high court held -

           “It makes little sense in Australia to adopt the United States doctrine so as to identify litigation between private parties over their common law rights and liabilities as involving "State law rights". Here, we act every day on the unexpressed assumption that the one common law surrounds us and applies where it has not been superseded by statute . Moreover, that one common law operates in the federal system established by the Constitution. The Constitution displaced, or rendered inapplicable, the English common law doctrine of the general competence and unqualified supremacy of the legislature. It placed upon the federal judicature the responsibility of deciding the limits of the respective powers of State and Commonwealth governments.”

18. I take this to mean that the absolute parliamentary supremacy claimed by the legislatures of the states and territories is subject to human rights considerations, and if there are no human rights to be enforced, it means that we are living in a vacuum. They claim that we are a democracy but the word does not appear in the constitution, they claim we have all got inalienable human rights but apart from a few constitutional implications these don’t appear in the constitution either.

19. But the truth is the parliaments have a qualified supremacy, that is to pass laws   enshrining and protecting the human rights of citizens and to provide for penalties for governments and officials who trespass on those rights. 

20. This should be done immediately, either enacting a legislative bill of rights with double entrenchment or holding a referendum on a bill of rights. The high court will uphold legislation passed at a national level over draconian legislation passed at a state or territory level.

21. I would submit that Qld has its own share of redneck coppers who regard  

themselves as the Indonesian military regards itself – as a para military force controlling the government of Queensland, and their constant harping for increased powers gives me the @#%^$ , this allows for law and order campaigns to be at the forefront of any election campaign at the drop of a hat. Thus Qld is not immune from what is occurring in the Northern Territory. However, the provisions of the Juvenile Justice Act and Regulation, together with the Penalties and Sentencing Act should be adopted at a national level, and constitutionally entrenched in a national standard of criminal procedure to insulate to administration of justice from redneck punitive law and order campaigns.
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