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Re: Invitation to make submission into the Provisions of the Human Rights (Mandatory Sentencing for Property Offence) Bill 2000

Please find following our submission to this inquiry.

For the most part we have not cited material from the Information Package provided by the Senate Legal and Constitutional References Committee as that material is obviously before the Committee.

As with our previous submission to the Committee in relation to Mandatory Sentencing we note that we do not have direct dealings with the laws of the Northern Territory or Western Australia and our comments should be taken in this context.

We thank the Committee for the opportunity to provide further comment on this issue.

Yours faithfully
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Solicitor
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Mandatory Sentencing, as implemented by Western Australia (WA) and the Northern Territory (NT) with the imposition of significant minimum penalties for minor offence, is, in one respect, and to adopt the Australian Federal Government’s own position
, indiscriminate. That is to say that any person found guilty of the relevant offence will receive the same (significant) penalty no matter the circumstance of the offence or the person. In this respect the discretion of a Court to take into account an individual’s circumstances, such as mental illness, is not allowed.

This would have some significant flow on effects, such as ignoring the human rights of certain individuals or classes of individuals, making for inefficient justice, increasing costs for government and bringing the law into disrepute.

If a Court cannot take into account the circumstances of an individual or the circumstances of the offending then the individual’s human rights cannot be protected. In terms of the (dictionary) definition of justice this leads to bad justice as there is no tailoring to the culpability of the individual offender. In terms of the media definition of justice, it is good justice in that society can be seen to be revenged on offenders
.

The laws of WA and the NT, imposing a mandatory sentence of imprisonment for minor property offences, will impact on those in a disadvantaged socio-economic position, those with poor (English) language skills, those with drug/alcohol problems and those with mental health problems. In terms of the demographics of the NT and WA this effectively means that it is largely the indigenous population. This has been recognised by the United Nations Human Rights Committee review of Australia’s implementation of the International Covenant on Civil and Political Rights
. This means that the human rights of particular classes of people have been infringed by the NT and WA governments and cannot be taken into account by a Court in sentencing an individual. The discriminatory effect of removing a Courts’ sentencing discretion can be highlighted by contrasting the ordinary sentencing consideration of NT Court, primarily in accordance with sections 5 and 6 of the Sentencing Act (NT) and sections 78A and 78B of the same Act.

Mandatory Sentencing makes for the inefficient administration of justice in several ways. The discretion involved in the administration of justice is removed from the Courts, whose role it is, and given to the prosecution, whose (primary) role it is not. This would create tensions between the prosecution, the defence (or defendant, if unrepresented) and the Court, The defence will be less likely to plead guilty given the ramifications for the defendant. This will lead to matters going to trial costing time and money.  The aforementioned ramifications will stultify negotiations between prosecution and defence for the defendant together with the shift in power to the prosecution. A Court, depending on the presiding officer, might be reluctant to convict
 or be frustrated by the issue and react against the defendant or their counsel
.

Not only does cost increase in relation to the actual finding of guilt of an offender, but if an offender is found guilty then the costs of incarceration are exorbitant
. The effectiveness of mandatory sentencing in preventing crime can be questioned
 and that weighs heavily against mandatory sentencing if a cost / benefit to the community analysis were imposed
. The costs for government, by incarcerating minor offenders, increase. This might be of greater concern to the community if the prisons are either privately owned or run.

All those having dealings with it bring the law itself into disrepute. If laws are not respected then they are less likely to be obeyed and this disobedience is likely to be extended to other laws. 

The ameliorative approach of the (Federal) Australian Government in response to Mandatory Sentencing was to supply the Northern Territory Government with $20 million to pay for diversionary schemes for “offenders”. These diversionary schemes are managed by the police. There is an inherent conflict of interest in the police managing such schemes. “Offenders” are diverted by the police without any determination of guilt other than that of the police and under threat of Court and potential incarceration. There is no requirement for legal advice to be given to the offender. There has been little or no feedback on the effectiveness of these diversionary programs but we do note that the “…North Australian Aboriginal Legal Aid Service has not represented one Aboriginal juvenile who has been referred to a juvenile diversion program.”

Mandatory Sentencing appears to have been imposed to satisfy short-term political ends and to pander to the public perception of increased crime in the community
. It is one of the waves of “law & order” political platforms
 promoted by both the labour and liberal parties. It is the writer’s understanding that the federal labour party has also drafted a bill to overturn mandatory sentencing, but only in relation to juvenile offenders. Again it is our understanding that the WA labour party introduced mandatory sentencing to that state. Law & Order policies effectively target those least able to participate in the democratic process. Such people, by definition are in a voting minority. What is imposed upon them can fairly be called the “tyranny of the majority”.

As stated, the thrust of this legislation would appear to be for short term political gain and as such it is an indictment on the political process in Australia in two respects. Firstly, that neither (major political) party is recognising or endorsing long term strategies, such as “…improving education, pre-school care and health care, targeting especially those at risk of offending…providing parenting training and assistance for families…giving cash incentives to induce high school students to graduate…”
 or will credit the other for the implementation of such strategies. Secondly, in imposing mandatory sentencing, to “reduce crime” the government is actually committing a crime against its own community.

If political parties were to implement and endorse long-term strategies then I suggest that there would be two effects. There would be a reduction in the targeted problem(s). Voters, ie., the population of Australia, would give credit for the implementation and endorsement of such strategies.

In my opinion the Courts should retain discretion over all aspects of the criminal law, so that the law can be tailored to the individual, reducing or eliminating the problems enunciated above. The Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 appears to restore that discretion to Australian Courts in respect to property offences.

There is no doubt that the Federal Government has the power to override the State and Territory mandatory sentencing laws under its External Affairs power. That the Federal Government should do so is not just a moral imperative but necessary to abide by Australia’s International Law obligations. The Human Rights (Mandatory Sentencing for Property Offences Bill) 2000 is to be lauded and receives the writer’s support.
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