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The Secretary

Senate Legal and Constitutional Committee

Suite S1.108

PARLIAMENT HOUSE

CANBERRA   ACT    2600

SENATE LEGAL AND CONSTITUTIONAL REFERENCES COMMITTEE

INQUIRY INTO THE HUMAN RIGHTS (MANDATORY SENTENCING FOR PROPERTY OFFENCES) BILL 2000
THE NATIONAL CHILDREN’S AND YOUTH LAW CENTRE

The National Children's and Youth Law Centre (NCYLC) is the only Australian national community legal centre working exclusively for and with children and young people. 

Since its inception, the NCYLC has operated under the credo of rights, advocacy and action for Australia’s children and young people. The touchstone of NCYLC’s efforts is the UN Convention on the Rights of the Child, and its mandate is to promote understanding of and adherence to children’s rights as fundamental human rights, and to hold governments accountable to meeting both the spirit and the letter of Australia’s commitment to the Convention. 

NCYLC promotes the rights and interests of all Australian children and young people by advocacy, lobbying, test case litigation, information collection and dissemination and research.  Since it inception in 1993, NCYLC has made over 150 submissions on laws and policies which affect children and young people and has handled over 10 000 inquiries.

The NCYLC seeks to empower children and young people and to give them the information and support necessary to assist them in making decisions for themselves. We advocate for governments, business and the community to take children and young people into account and include them in decision making.

As Australia’s only national community legal centre dedicated to children and young people, the NCYLC is on the frontline of children’s issues. The NCYLC undertakes community legal education, policy work, casework and test case litigation aimed at increasing young people’s access to legal assistance and improving the legal status of children and young people in Australia.

INTRODUCTION

The current inquiry into the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 is the second inquiry conducted by the Senate Legal and Constitutional References Committee into the issue of mandatory sentencing.  In August 1999, the Senate referred to the Committee for inquiry and report the following matters relating to the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 ("hereinafter referred to as "the first inquiry"), which was introduced into the Senate on the motion of Senators Brown, Bolkus and Greig:

a. the legal, social and other aspects of mandatory sentencing;

b. Australia's international human rights obligations in regard to mandatory sentencing laws in Australia;

c. the implications of mandatory sentencing for particular groups, including Australia's indigenous people and people with disabilities; and

d. the constitutional power of the Commonwealth Parliament to legislate with respect to existing laws affecting mandatory sentencing.

The Committee received 136 submissions, and conducted public hearings in Alice Springs, Perth, Darwin and Canberra, as well as visiting town camps, drop in centres and organisations working with Aboriginal communities and young people in Alice Springs.  The Committee reported to Parliament in March 2000 and the majority of the committee recommended that the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999 be passed.

The 1999 Bill only sought to prevent laws which enact mandatory sentencing for children (offenders under the age of 18).  Accordingly, it is distinguished from the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000, which seeks to prevent laws which enact mandatory minimum terms of imprisonment or detention, for both adults and children, for property offences.  However, in the conduct of the first inquiry, the Committee received evidence concerning the impact of mandatory sentencing on the wider community, including particular disadvantaged groups, namely women, Indigenous people, and people with intellectual or psychiatric disabilities.  Accordingly, the NCYLC submits that the report from the first inquiry remains strongly relevant for the purposes of the current inquiry, and refers the committee to the contents of that report.  In particular, the committee is referred to:

· Chapter 3 - Statistical information;

· Chapter 6 - Related International Obligations - 

· The discriminatory impact on women,

· Racial discrimination: Indigenous people,

·  the Impact of mandatory sentencing on intellectually disabled people and people with other disabilities;

· Chapter 7 - The Social and Legal Impacts of Mandatory Sentencing - 

· Social effects,

· Disability

· Women,

· Effect on the law.

The National Children's and Youth Law Centre provided a lengthy submission to the first inquiry, and submits that the contents of that submission remain strongly relevant to the current inquiry.  Accordingly, the NCYLC refers the Committee to its submission dated October 1999 to the first inquiry.  In particular, the NCYLC refers to the concluding section of that submission:

"The issue of mandatory sentencing raises issues that go much deeper than the notion of “State rights” or “Territory rights”.  The issues go to the very heart of principles which have been enshrined in international conventions to which Australia is a signatory, which refer to the fundamental dignity and worth of human beings.  The issues go beyond the autonomy of State or Territory Governments to determine their own criminal sentencing guidelines, but extend to the preservation of essential elements of the administration of justice, such as the independence of judicial officers, the ability of judicial officers to exercise appropriate discretion, and the right of convicted persons to have sentencing decisions reviewed by an appeal process.

Accordingly, whilst there may be a tangible political expediency for those Governments which have sought to capitalise on a general community fear of perceived crime waves and lawlessness, the enacting of mandatory sentencing laws has served to attract significant criticism for the nation as a whole in international human rights forums…..

…. as the standing of Australia as a nation in international human rights forums has been called into question as a result of mandatory sentencing, the issue can no longer be seen as purely an issue for Western Australia or the Northern Territory.  It is an issue which is of concern to all State and Territory Governments, as well as the Federal Government.  It warrants the attention of the Federal Government to actively work towards the repealing of existing mandatory sentencing laws, and ensuring that no other jurisdiction passes similar legislation.

The NCYLC also refers the committee to the 15 case studies included in that submission, seven of which involved offenders over the age of 18.

CHANGES IN THE NORTHERN TERRITORY SINCE THE FIRST INQUIRY

On 27 July, 2000, the Federal Attorney-General and NT Chief Minister Denis Burke released the details of a funding arrangement designed to ameliorate the most serious impacts of mandatory minimum detention on young offenders.  The details included:

· Additional Commonwealth funding of $5 million over year for four years;

· The establishment of Juvenile Diversion Units in the NT Police Force to administer the diversionary processes and to conduct family conferencing;

· New (but then unspecified) community based diversionary programs in urban, rural and remote communities;

· Community based drug and substance abuse diversionary programs;

· A jointly funded Aboriginal Interpreter Service, including recurrent funding for training of interpreters.

Under the agreement, police are now required to divert a juvenile apprehended for a minor offence.  “Minor offence” is defined as those involving property valued at less than $100, and doesn’t include unlawful entry offences.  For non-minor offences, police have a discretion to divert a juvenile to a program.

Under the agreement, the diversionary programs will provide different levels of response to juvenile offending –

· verbal/written warnings;

· formal cautions;

· formal diversionary programs, including family conferencing, substance and drug abuse programs, community based diversionary programs.

In addition, a young offender can now be given multiple warnings, cautions and diversions, and admissions to the offence is not a prerequisite for a juvenile to undergo diversion.
MANDATORY SENTENCING FOR CHILDREN

Following the implementation of the changes announced in July 2000, there are now few cases of young offenders in the Northern Territory being sentenced to periods of detention, who would not have been so sentenced were the mandatory sentencing provisions not in existence.  Accordingly, in relation to young offenders, mandatory detention now appears to exist only in legislation.  It is therefore incongruous that legislation which for reasons previously identified in earlier reports and inquiries, places Australia in breach of its international obligations, and exposes Australia to international ridicule and criticism, remains intact.  Whilst the operation of the legislation has been limited to rare circumstances, it is submitted that the failure of the law to reflect common practices has the potential to undermine public confidence in the administration of criminal justice, and only serves to provide a politically expedient purpose.  Accordingly, the NCYLC strongly recommends the passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 to formally abolish the legislative provisions for mandatory minimum detention for young offenders in the Northern Territory.

In addition, there is concern that the effect of the announced changes has been to transfer discretion from the courts to the police.  The sentencing process has been effectively removed from the courts, and placed in the hands of police officers who can make the decision as to whether to prosecute a young offender, and thus potentially expose them to the operation of the mandatory detention as provided by legislation, or to employ one of the diversionary options now available to police.  This anomalous situation would be resolved by restoration of judicial discretion in the sentencing process

The NCYLC notes that the changes announced in July 2000 only relate to the Northern Territory.  Accordingly, the operation of the mandatory detention laws in Western Australia have not changed since the first inquiry.  The NCYLC recommends that the passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000 is necessary to abolish the legislative provisions for mandatory minimum detention for young offenders in Western Australia.

Diversionary Programs

According to statistics released from the Northern Territory Office of Corrections, as at 22 June, 2001, a total of 52 young offenders had been referred to approved diversionary programs, since the announced changes in July 2000.  Of these 52, 40 were of Aboriginal or Torres Strait Islander descent.  Of the 46 assessments which were completed:

· 12 were referred to a Victim/Offender Conference;

· 22 were ordered to complete another form of diversionary program;

· 10 were assessed as unsuitable for a diversionary program;

· 4 were assessed as suitable, but were not given a program (i.e. 3 were sentenced to detention and one was found not to be eligible).

Of note, up until 30 November, 2000, a total of 368 young offenders had been diverted from the court.  Of these, only five were diverted to programs, and 10 to Victim/Offender Conferences.  Of the remainder:

· 246 were given verbal warnings from police;

· 69 were given written warnings from police;

· 38 were given formal cautions.

(Figures from NT Office of Corrections.)

Accordingly, it is clear that the overwhelming majority of young offenders diverted from court are diverted by way of police warnings or cautions as opposed to educational or rehabilitative programs.

For reasons outlined above, the existence of the diversionary program should not provide any justification to oppose passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000.  Indeed, concern has been expressed from youth and legal advocacy groups and Aboriginal Legal Services in the Northern Territory as to the operation of these diversionary programs.  In particular, as mentioned above, there is concern that the effect of these programs has been to transfer discretion from the courts to the police, and that access to a diversionary program is very much dependant on the favourable exercise of police discretion.  Concern has also been expressed about the failure to provide adequate financial resources out of the Commonwealth funding provided, to community based diversionary programs, particularly those involving substance abuse assistance and rehabilitation.  It is of concern that reports from the Northern Territory indicate that most of the funding has been used for training and resourcing of police to administer cautions and warnings, rather than resourcing appropriate diversionary educational and rehabilitation programs for young people.

Currently the Human Rights and Equal Opportunity Commission is conducting an inquiry into the operation of the diversionary programs in the Northern Territory.  The Committee is referred to that inquiry for further information regarding the  effectiveness of the operation of diversionary programs in the Northern Territory.

MANDATORY SENTENCING FOR ADULTS

Apart from raising the age at which an offender is dealt with by the adult criminal justice system to 18, the operation of mandatory sentencing for adults in the Northern Territory has not changed since the first inquiry.  In addition, there has been no change to the operation of mandatory sentencing laws in Western Australia since the first inquiry.

The issues of concern raises by the NCYLC and other organisations to the committee's first inquiry remain of concern.  Accordingly, the committee is referred to the chapters in the report dated March 2000 from the first inquiry mentioned above, and the NCYLC's submission to the first inquiry.  In particular, the committee is referred to previous submissions detailing:

· The removal of judicial discretion under mandatory sentencing regimes;

· The adverse impact on the efficiency of the criminal justice system under mandatory sentencing regimes, as persons facing such sentences are likely to be less willing to plead guilty to the charges laid against them.  This places an increased burden on the courts, and prosecution and law enforcement agencies.

· Ever increasing imprisonment rates and corrections budgets in the Northern Territory and Western Australia, as a result of mandatory sentencing;

· As a sentencing system which accelerates contact with either the juvenile detention system, or the adult correctional system, mandatory sentencing results in higher and more serious re-offending, higher rates of recidivism, and ultimately higher crime rates.
· The harsh impact of mandatory sentencing on certain groups within the community, including Indigenous people, people with intellectual or psychiatric disabilities and women.

Children of Imprisoned Parents

The NCYLC notes with particular concern the impact of mandatory sentencing on the children and families of adult offenders imprisoned under the sentencing regime.  A case study recounted by the Executive Director of the Tangentyere Council in Alice Springs, Mr. William Tilmouth illustrates the concern:

Police arrested an Aboriginal woman who walked into a flat through an open door and took a tin of meat and two tomatoes, to feed her children.  Under mandatory sentencing laws she went to jail and her children had to be cared for by another family.  (Recounted by Executive Director of the Tangentyere Council in Alice Springs, Mr. William Tilmouth to the University of New South Wales Conference on Mandatory Sentencing, 28 October, 2000.)

In 1997, the New South Wales Legislative Council Standing Committee on Social Issues conducted an inquiry into the adequacy of policies and services to assist children of imprisoned parents.  According to the Report tabled in the NSW Legislative Council in July, 1997:

The Committee heard that imprisonment of a parent can cause massive upheaval and dislocation for a child.  In the case of the imprisonment of a sole carer (usually the case when a mother is imprisoned) it can mean a change in caregiver, home, school, community and friendship network.  For some children, it can mean entry into the substitute care system and the possibility that they will be made wards of the state.

 - Chapter 4, Page 53, A Report Into Children of Imprisoned Parents, Parliament of New South Wales Legislative Council, Standing Committee on Social Issues, Report Number 12, July 1997.

The Report further states:

As well as the behavioural problems experienced by children of incarcerated parents, the Committee heard evidence that these children are at high risk of becoming homeless, engaging in criminal activity and becoming involved in the juvenile justice system.

· Chapter 4, Page 56, Op Cit.

There has been little information as to the impact on children in the Northern Territory of adult mandatory sentencing laws in terms of break up of family and community.  On the basis of previous inquiries, the NCYLC is concerned of the likelihood that increasing numbers of children, particularly indigenous children, are being placed at risk, or into State care, as a result of parents and carers being imprisoned for lengthy periods under mandatory sentencing laws.  The NCYLC submits that this is an area warranting urgent investigation.

CONCLUSION

The NCYLC strongly supports the adoption of diversionary options and programs in the juvenile justice system, to facilitate the diversion of young offenders from court and, ultimately, detention.  In this regard, the NCYLC, whilst expressing concern over aspects of the development of the diversionary programs and options in the Northern Territory, is supportive of the movement towards diversion within the juvenile justice system of the Northern Territory.  The NCYLC strongly urges continuing monitoring and investigation of the diversionary system in the Northern Territory, to ensure its efficacy, particularly for Indigenous young people.

However, the NCYLC is strongly of the view that no form of diversionary programs can replace the proper place of judicial discretion in the sentencing process.  Accordingly, the continuing existence of mandatory detention for young offenders under the Northern Territory Juvenile Justice Act is contrary to basic principles of the separation of powers and the operation judicial discretion.  As the successful operation of the Young Offenders Act 1997, in New South Wales has clearly illustrated, the benefits of diversion are enhanced by the ability of the judiciary to exercise appropriate sentencing discretionary powers.

In addition, the NCYLC submits that the operation of mandatory sentencing regimes for adults and young people in the Northern Territory and Western Australia continues to raise significant human rights issues which go to the very heart of principles enshrined in international conventions to which Australia is a signatory.  Mandatory sentencing continues to undermine the administration of justice, the independence of judicial officers, the ability of judicial officers to exercise appropriate discretion.  It also effectively denies the right of convicted persons to have sentencing decisions reviewed by an appeal process.

Accordingly, the NCYLC strongly supports the passage of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000.

Louis Schetzer

Director and Principal Solicitor

National Children's and Youth Law Centre
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