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20th July 2001

The Secretary

Senate Legal and Constitutional Committee

Suite S1.108

PARLIAMENT HOUSE

CANBERRA ACT 2600

<legcon.sen@aph.gov.au>

Submission to the Senate Legal and Constitutional Reference Committee regarding the Inquiry into the Provisions of the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000

1. I welcome the invitation to individual Australians to make submissions to your committee regarding their feelings about mandatory sentencing.  Since early last year I have been traumatised by my growing knowledge of the way in which our laws in this area operate to mock the notion of justice. 

2. The part that seems most shocking and shameful to me is the fact that the legislation is racist in its application, and this is borne out by the statistics – which I am sure will be covered in other more official submissions.  It is clear that the legislation impacts disproportionately on Indigenous people – that its effects are most notably felt in the Indigenous community.  

3. I suggest that this Bill should be viewed in the context of Australia’s racially discriminatory justice system.  The Report of the Royal Commission into Aboriginal Deaths in Custody found in 1991 that Indigenous people are massively over-represented at every stage of the justice system, and this Bill reinforces and extends that injustice.  The Royal Commissioner confessed that prior to examining the material that came before the Commission, he had “no conception of the degree of pin-pricking domination, abuse of personal power, utter paternalism, open contempt and total indifference with which so many Aboriginal people were visited on a day to day basis” (Elliot Johnston, QC, 1991).  The Commissioner was describing and defining overt and covert racism of massive proportions, yet most of the Report’s 339 Recommendations have not been acted upon, and ATSIC reports that on almost every indicator the situation has worsened.   

4. Not only is the law unjust, but it is also ineffective.  A law which was meant to stop property crime in Darwin is resulting in large numbers of Aboriginal and Torres Strait Islander people being jailed for very small property crimes - often committed on their own communities (not in Darwin) and in total ignorance of the law. The well researched Sheldon & Gowans Report, Dollars Without Sense (1999), is comprehensive and persuasive, finding that Mandatory Sentencing has neither  reduced nor deterred property crime.  

5. There is also the matter of the cost to the Australian community of keeping people in gaols.  It costs more than $140 per day per adult and more than $330 per day per juvenile to imprison people, and there is evidence to show there may  not be support in the wider community for gaoling minor offenders (Sheldon & Gowans 1999).  At workshops where members of the public were given access to factual information, including sentencing lists and costs of incarceration, they were positively against mandatory sentencing.   An typical example is a man from a remote Aboriginal community north east of Darwin who stole a packet of biscuits and some cordial worth $3.00 from an open office on his community – he received a 12 months sentence which cost the taxpayer $53, 633.10.  This sounds like the stuff of urban myth, it is fully documented in the Sheldon & Gowans Report (1999).

6. I suggest that there is now plenty of research to show that if the money spent on incarceration were spent on diversionary programs and social and community development programs, it would probably make a real difference to the crime rate. Ironically, the National Crime Prevention program (NCP) was launched by the Howard government in the same year as mandatory sentencing (1997), and in January 1999 the NCP published a major report called Pathways to Prevention, which concluded that one of the keys to preventing crime is early intervention. The research makes it clear that a whole of government approach should focus resources at stages before people commit crime and not after.  To date the NCP has funded major crime prevention programs in Queensland and in South Australia, but the NT government has not applied for any of the available crime prevention funding, and in fact rejects a whole of government approach to crime prevention.

7. Indigenous communities are already in a state of chaos, and this legislation can only increase the level of crisis which is endemic – it holds out no hope for Indigenous people.  Surely successive Australian Governments at a state and federal level have failed in this one, crucial area – they have failed to reignite hope in Indigenous communities.  It should be a guiding principle.  Since 79% of the people sentenced under Mandatory Sentencing legislation are young people under 24, the legislation is compounding problems for the future.  Research shows that young people sent to jail now are likely to experience a lifetime of imprisonment.  This can only have a demoralising and deleterious effect on communities that are already in a maelstrom of pain.

8. My own feeling, which is informed by contact with Indigenous people and by my knowledge of our history, is that Mandatory Sentencing, which is discriminatory legislation, is inextricably tied to discrimination in health, education, housing, employment, and essential services – and all of these are inextricably tied to Land.  At the Rally against Mandatory Sentencing in Brisbane last year on 5th March, I heard Aboriginal people crying out “Our children are dying!”  The children are dying because of a deep sense of alienation.  Because their families and communities are in pain, and this chaos stems from the original and ongoing theft of the land, the theft of the children, and the ongoing trampling of Indigenous rights.  (Witness the 10 Point Plan, the Native Title Amendment Act 1998, the government’s rejection of the findings of the UN CERD Report, the amendments to the Racial Discrimination Act, all of which represent a continuous whittling away of Indigenous rights.)  The children are not dying of natural causes; they are killed by overwhelming injustice.  Mandatory Sentencing is part of the system – it is a part that can and must be challenged.

9. The laws are an affront to the independence of the judiciary, as has been well articulated by eminent Australian jurists.

10. The laws breach the UN treaties to which Australia is a party, a fact remarked upon by the UN Committee for the Elimination of Racial Discrimination (2000).
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