Submission to Inquiry into Mandatory Sentencing Legislation
Introduction
This is, I regret to say, a limited submission. It will deal largely (and briefly) with some aspects of `mandatory sentencing= generally and then consider the Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999.

Mandatory sentences generally
(a) Introduction

Let me say at the outset that I am opposed to any form of mandatory sentencing  - except for matters that are dealt with outside the criminal justice system and do not involve the stigma of a conviction or other significant consequences (such as loss of licence). In this respect, the original use of Infringement Notices (fixed financial penalty, no conviction and no immediate impact on licence) can be justified although there is a good argument to be made for some process such as the Canadian Contraventions Court for dealing with problems arising from Infringement Notices.

(b) Inflexibility

The essential problem with mandatory sentencing and mandatory penalties is inflexibility. The sentencing tribunal has no discretion in the particular case. If that case falls within the mandatory provisions, the mandatory penalty must be imposed even though in certain cases the circumstances of the offence (and the offender) will make the mandatory penalty quite inappropriate. In such cases, often the general principle of proportionality will have been breached with the penalty imposed far greater than the actual offence warranted. 

Some mandatory sentencing applies for second or subsequent offences and requires the imposition of a mandatory sentencing disposition on persons with a relevant prior conviction who are convicted or found guilty of a further specified offence. There are similar problems with that approach. In the first place, the circumstances of the present offence (and the offender) may not objectively speaking  justify the mandatory penalty. Secondly, the activating trigger of the earlier offence is often problematic. It is the fact of the earlier offence, and not the circumstances of that earlier offence, which leads to the imposition of the mandatory penalty. This approach is at odds with the general sentencing principle that prior offending cannot lead to the imposition of a greater sentence that the instant offence merits; it can only limit the degree of leniency that might properly be granted. In Baumer v R ((1988) 83 ALR 8 at 13), the High Court in a unanimous decision stated: `It would clearly be wrong if, because of the record, his Honour was intending to increase the sentence beyond what he considered to be an appropriate sentence for the instant offence....Apart from mitigating factors, it is the circumstances of the offence alone that must be the determinant of an appropriate sentence.=
8 Offences with broad scope

Nowadays, many offences are very general and can cover a wide range of offending - from the trivial to the very serious. Mandatory sentencing which operates on offences that are expressed in very general forms can very easily be punishing quite minor forms of the prohibited offence. Mandatory sentencing can often be seen in part as a failure of the legislative imagination. Most people, I venture to suggest, tend to have an idea of what is constituted by a given offence  - a sort of view of the stereotypical example of the offence - and it is this idea that tends to dominate their perception of an appropriate penalty for any such offence. However, the actual behaviour which constitutes the actual offence may be a far cry from the perceived paradigm of that offence; it may be quite minor, but may nevertheless fall within the definition of the offence. In such a case, the mandatory sentence may well on the face of it be quite inappropriate.

(d) Impact of such sentences on individuals, groups and the community.

The imposition of a mandatory sentence which is seen by many to be excessive in the  circumstances of a particular case is likely to have undesirable,  long-term consequences. In the first place, it is likely to leave the defendant with a rankling sense of injustice and make him or her less likely to accept the justice of the punishment imposed. In such cases, a defendant may be less disposed to make the effort to comply with the law. If the mandatory sentences that are imposed happen, in fact, to fall in large measure on a specific group of the society, that group may well see the penalties being imposed as proof that the law is not concerned to do justice, but is rather concerned with unjustly and unfairly discriminating against them. Such an attitude is unlikely to engender respect for the law or assist in motivating certain groups to accept the rules and laws of the wider society. Furthermore, such laws (and especially egregious examples of their application) are likely to upset and alienate significant segments of the whole society, who will see what they perceive as palpable injustice being perpetrated - and in the name of, and under the  authority of, the rule of law.

Distortions in the criminal justice system
(a) Moving discretions from sentencer to prosecution decision-maker

There may well be further consequences. Mandatory sentencing regimes will often have a significant impact on the prosecuting authority. Decisions as to the charges to be laid and the content of the summary of the offence (in the event of a plea of guilty) are not always, or indeed generally, simple matters. Frequently, the prosecution decision-maker will have some discretion in these matters. In cases where there is a real possibility of a mandatory sentence and on the face of it such a sentence does not seem desirable, negotiation can occur between defence and prosecution to avoid the mandatory sentence. Such negotiation will, of course, be conducted in private and will not be made public. An increase in secret prosecution decision-making at the expense of more open forensic proceedings is  not a desirable outcome. Such has been the experience in the USA where sentencing regimes in some States impose tight limits on judicial sentencing discretion. There is a deep need for discretion and flexibility in the criminal justice system. If that discretion and flexibility cannot be exercised by the sentencer, it will often be exercised by the prosecution decision-maker.

(b) Increased use of jury trial

If  cases that carry mandatory sentences are indictable offences, the defendant will normally have a right to trial by jury. In cases where the actual offence would not, apart from the mandatory sentencing provisions, be likely to produce a sentence similar in severity to that required by the mandatory sentencing provisions, a defendant may well see trial by jury as a sensible choice. In such cases, a jury may be aware of the mandatory sentencing provisions and pass a merciful sentence of acquittal. If the defendant is found guilty by the jury, the mandatory sentence will be  imposed. For policy makers, the recourse to jury trial in these situations will not be seen as desirable. If the practice becomes frequent, it will place further strain on the court system - added costs, delays, strains on witnesses etc.

The objectives of a mandatory sentencing regime
Those supporting or establishing mandatory sentencing regimes have various motivations and goals, including the following.

(a) The need to deter certain kinds of offenders. 

There is often a perception (by no means always empirically accurate) that certain kinds of offences (and offenders) are becoming increasingly common and as such pose a real threat to the peace and security of the general community. The imposition of a mandatory sentencing regime (and the widespread dissemination of the existence of that regime) is seen as an effective means of deterring would-be offenders. 

However, this belief in the efficacy of mandatory sentences as a deterrent has little empirical foundation. Firstly, many of the target group will not in fact have heard of the mandatory provisions, or, if they have heard of them, will not grasp their significance. Secondly, many offences are committed impulsively, without planning or thought and often under the influence of alcohol, drugs or peer pressure. In such cases, the deterrent impact of a possible penalty will generally not loom large. Many offenders have psychiatric, psychological and intellectual problems which limit the deterrent impact of mandatory sentencing (if those offenders should happen to know about it). For such persons who become subject to mandatory penalties, the mitigatory effect of their psychiatric, psychological and intellectual problems cannot be taken into account in sentencing.

More generally, criminological theory argues that the pre-conditions for effective deterrence are celerity and certainty of apprehension and punishment, rather than the size of the punishment. Thus, in seeking to control the drink-driver, the most successful strategy for long-term deterrent impact has been random breath testing where the breath testing is regular, visible, widespread and very frequent. (See Ross Homel, Policing and Punishing the Drinking Driver: a study of general and specific deterrence, New York, Springer Verlag, 1988). Of itself, mandatory sentencing is unlikely to have a long-term, significant deterrent impact. (For a discussion of the deterrent impact of mandatory sentences, see N.Morgan, `Capturing Crims or Capturing Votes? The Aims and Effects of Mandatories= (1992) 22 UNSWLJ 267, at 271-4).

(b)  The need to reassure and satisfy the general community.

It is stated by part of the media and by politicians that the general community is concerned and frustrated by certain kinds of criminal offending and that it is demanding firm action. The firm action demanded is often said to be a `crackdown= on crime - that is, among other things, increased penalties. Whether or not the Acommunity@ is concerned and frustrated and whether it wants firm action is not immediately apparent. Who is the Acommunity@ and how does one determine what Ait@ feels or wants?  It is worth observing, however, that the Acommunity@ may not be as punitive as some would have us believe. Thus, Indermaur in a survey of some 554 respondents in Perth in 1986 found high support for replacing short prison sentences of less than three months with community work and special courses aimed at dealing with the offender=s problems, with 75% of the 263 respondents who answered this question supporting such a disposition in all or most cases, and only 5% saying that it should never occur. (See D. Indermaur, `Public Perception of Sentencing= (1987) 20 ANZJ Crim 163, esoecially at 173).

There is also built into this belief in the need for a sterner approach a belief that present sentences are too lenient and are not doing the job. Implicit in this attitude is a distrust of judicial officers and of their performance. This distrust is often not based upon anything more than a gut feeling, or on occasion a specific individual case which is said to demonstrate the failure of the current sentencers. The specific individual case may not have been reported accurately, and anyway, if it is perceived as excessively lenient, the prosecuting authority can  in most jurisdictions appeal against the leniency. 

More fundamentally, all too often the quite atypical case is paraded as if it were the typical case. Media representations of crime all too often focus on the sensational and the story with an angle. How to counter the impact of this slant in the reporting of crime is beyond the scope of this submission. Certainly, there is an argument for greater input from those who know the larger picture - courts, prosecution and corrections authorities, Law Society and Bar organisations,  and academics.

Conclusion
Mandatory sentences are most unlikely to produce the effects that are apparently being sought by their use. Indeed, they are more likely to produce a number of by-products which no legislator would have desired - increased disrespect for the law, added costs in processing cases, and ultimately a sense that injustice is being meted out, not justice.

The proposed legislation  -         
 Human Rights (Mandatory Sentencing of Juvenile Offenders) Bill 1999
A few comments about the proposed Bill may be apposite.

1. Clause 5 of the Bill refers to `imprisonment or detention=. It might be desirable to make it clear, if such is the intention of the drafters of the Bill, that the terms `imprisonment= and `detention= refer to actual incarceration. In some jurisdictions, there are  some sentencing dispositions that do not involve actual incarceration but  are to be treated as sentences of imprisonment. (See for example, Sentencing Act 1991 (Vic), s. 19 (intensive correction order) and s.27 (suspended sentences of imprisonment). In Victoria, section 30 of the Road Safety Act 1986 creates the offence of driving while disqualified and provides that for a second or subsequent offence the penalty is @imprisonment for not less than 1 month and not more than 2 years@. The term `imprisonment= includes suspended sentences and intensive correction orders, neither of which require actual incarceration.

2. In some jurisdictions where there is a mandatory prison sentence for murder, this Bill would render such a sentence void for persons who were convicted of murder in respect of a homicidal act done before they were 18 years of age.

3. Assuming that the Bill was passed and received the Royal Assent, any legislation that was contrary to clause 5 of the present Bill would be instantly void and of no effect. (Clause 6). Presumably, after Parliament had passed the Bill and before it had received the Royal Assent, States and Territories would be given some time to make appropriate amendments to their legislation. However, in the event that there was some oversight and a law survived that was contrary to Clause 5, then it may be that for persons under 18 such offences could not in practice be punished for the breach of such an offence.

4. It is not exactly clear just what the proposers of this Bill are seeking to achieve. Is it simply the removal of any provisions that provide for mandatory sentences? Or is the Bill seeking to avoid provisions that have the effect of having children (those under 18 at the time of offending)  incarcerated where such incarceration is out of proportion to the actual offending?

If it is the latter intention (avoiding the incarceration of children where such incarceration is out of proportion to the actual offending), then the present provisions could easily be circumvented. For example,  legislation couldprovide that a person found guilty of a certain offence is to be imprisoned for a period of, say, not less than 30 days unless there are exceptional circumstances.  The legislation could further provide that the primary aims of sentencing in this case are deterrence and general deterrence. Then the legislation could provide that :`The fact that the person has no prior convictions or that the all the circumstances of the offence (including the circumstances of the offender ) objectively considered would not warrant a sentence of imprisonment is not to be considered either separately or in combination to be exceptional circumstances=.

I am not a parliamentary draftsperson and do not lay claim to any expertise in the area of drafting. However, I am confident that legislation could be drafted which would avoid the impact of the proposed Bill.

5. Finally, I would like to ask the question as to whether or not it would be possible to extend the aim of the legislation (through other treaties etc) to encompass all persons, and not just `children=.
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