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The findings:

	Mandatory sentencing does not reduce crime

	· Western Australia and the Northern Territory have the highest rates of home burglary and attempted home burglary in Australia.

· There has been no change in the overall reporting of property crime in the Northern Territory since mandatory sentencing was introduced.

· Reports of home burglaries increased between June 1997 and June 1998.

· There has been no real change in the number of offenders charged with property offences.


	Mandatory sentencing does not deter crime

	· Northern Territory Correctional Services report that the rate of re-offending has not gone down since mandatory sentencing was introduced.

· NT Police report that the clear up rate for house breaking is about 15%.  This means 85% of suburban burglar’s don’t get caught.  Darwin’s property offenders are unlikely to be deterred while they know the odds of getting caught are low. 

· The majority of offenders who are caught are Aboriginal and committed their offence in a remote Aboriginal community.  North Australian Aboriginal Legal Aid Service criminal lawyers report that most had not heard of mandatory sentencing and did not understand it.  A person cannot be deterred by something they do not know about.
· The study of North Australian Aboriginal Legal Aid Service (NAALAS) criminal cases found that 63% of offenders were effected by drugs, alcohol or petrol at the time of offending.  A person who is not thinking cannot be deterred by the consequences of his actions.


	Mandatory sentencing is expensive

	· It costs $146.94 a day to imprison an adult. 

· An estimated that almost $5 million dollars has been spent imprisoning property offenders sentenced under mandatory sentencing laws.

· It costs $ 331.62 per day to detain a juvenile.  

· Juvenile detention increased by 53% in the 1997/98 financial year.  This represents additional spending of nearly $1 million dollars.

· Since 1996, the Correctional Services budget has increased by almost $8.5 million dollars.  This is an increase of 26%.

· Darwin prison has had to undergo major expansion since the introduction of mandatory sentencing laws.  This represents a significant capital cost.


	The community may not support mandatory sentencing

	· Mandatory sentencing was initially very popular (especially in suburban areas).  However, it is not clear that the laws still enjoy that level of support.

· During the 1998 Neighbourhood Watch Annual Conference, Neighbourhood Watch delegates were asked to come up with a sentence in a number of property offence cases.  The cases were based on real examples.  

· The results of these workshops indicate that most members of the public would not gaol minor property offenders.


	Mandatory sentencing is harmful to the community

	· All available evidence clearly shows that imprisoning young people at an early stage in their development is damaging.

· Mandatory sentencing sends young first offenders to gaol (17 years) and juvenile second offenders to detention.  It results in increased contact between young people and more serious criminal elements.  

· Northern Territory Correctional Services says:

“The evidence is clear that the more access juveniles have to the criminal justice system the more frequently and deeply they will penetrate it …What happens in many cases is that detainees learn from their fellow inmates how to become more effective in committing crime.”

· Mandatory sentencing could well lead to increased criminal activity among some young people.


	Mandatory sentencing is increasing the incarceration of Aboriginal people, women and juveniles

	· The Territory imprisons almost four times as many of its citizens as any other State or Territory of Australia.

· Aboriginal people make up 73% of the Northern Territory’s prison population.

· Between June 1996 and March 1999 adult imprisonment increased by 40%.

· Aboriginal juveniles make up over 75% of those detained in juvenile detention.

· In the 1997/98 financial year, the number of juvenile detainees increased by 53.3%. 

· The number of women in prison in the NT has increased by 485%.


The North Australian Aboriginal Legal Aid service conducted statistical analysis on a sample of mandatory sentencing cases.  This is an overview of what the research found.
	Who gets caught by mandatory sentencing?

	Young people (under 24)
	79%

	Men
	96%

	People from remote communities
	76%

	Offences committed in remote areas
	70%

	People who don’t speak English as their first language
	68%

	People with an education level less than year 8
	63%

	Unemployed and students
	90%

	People with substance abuse problems (alcohol & petrol)
	63%

	Offenders with no prior criminal history
	26%

	Offenders with no prior criminal history for property offences
	46%


About this report

Property crime, particularly home burglary, is a serious problem to all Australians.  Most people know someone who has been a victim of home burglary and many have been burgled themselves.  Home burglary accounts for over one fifth of all offences recorded by the police.
  By international standards Australia has a relatively high home burglary rate (5% of households per year).  Western Australia and the Northern Territory have the highest rates of home burglary (6.3%) and attempted home burglary (5%) in Australia.

Governments around Australia have attempted to respond to community concern about property crime with a variety of programs and crime prevention initiatives.  In 1996 the Northern Territory Government decided to change the way property crime is dealt with by the Courts.  Changes to the Sentencing Act and the Juvenile Justice Act, commonly referred to as “mandatory sentencing”, became law in the Northern Territory on the 8th of March 1997.

The laws were introduced in response to community concern about rising crime and in response to a perception that “soft, cuddly, pussy-cat magistrates and judges” were to blame for high rates of property crime.
  Underlying the changes was the idea that imposing mandatory periods of imprisonment would ultimately deter criminals from offending.

Some of the comments that were made in the parliamentary debates about mandatory imprisonment were:

People want punishment for those who have no respect for others:  [Mr Coulter, Minister for Transport and Works, 21 November, 1996.]

I am sick of the weaselly, mealy mouthed excuses that are made constantly for the people who perpetuate these offences on otherwise decent Territory folk.  It is going to end.  If that means that people will go to gaol and be held in detention – then so be it:  [Mr Stone, Chief Minister, 21 November, 1999.]

The victims are fed up with what they have had to endure.  The epidemic of property offences, the stealing ..:  [Mrs Padghan-Purich, Member for Nelson, 21 November, 1996.]

If it does nothing else it will provide the opportunity to litmus test the impact that it will have on potential criminals – people who are considering offending against society:  [Mr Mike Reed, Treasurer, 21 November, 1996.]

Critics said the Government “was only listening to the dissatisfied victims in Darwin’s northern suburbs.”
  Supporters said it was the people in the suburbs who were the victims.
  Mr Setter, Member for Jingili, claimed (with some truth
) that “every time that someone is sentenced under this sentencing regime, a cheer will go up in the northern suburbs.”
  

The Government sold its sentencing laws with a major advertising campaign.  The central theme was “Housebreakers WILL go to gaol.”   Advertisements were placed in the NT News.  Members of the Government went on the radio and on television discussing the new laws.

In radio and television interviews, the then Chief Minister, Mr Shane Stone, referred to “home invasion” and car stealing.
  The Treasurer, Mr Mike Reed, claimed the laws were directed at serious offending.  On 19 November, 1999, he said:

We are not talking about the poor lad who broke into a house because he wanted a feed.  We are talking about people who break into residences and absolutely trash them, defecate everywhere and destroy possessions that have taken a lifetime to collect. 

The Treasurer, Mr Reed, acknowledged that the laws were untested but said "[the community] is willing to give this a try, to see how it operates and whether this provides an effective deterrent.  It wants to see if people’s homes and property can be made safer."  He went on to argue that “after it has been in practise for some time, it will give us the opportunity to determine in a very practical way, whether or not the deterrent factor has worked.” [Debates:  21 November 1996].

Nearly 3 years have passed since these debates.  We need to know what these laws have achieved.

It’s time for a review

Mandatory sentencing laws were initially considered experimental.  The Government was “not opposed to have some sort of review mechanism.”  [Mr Mike Reed, Treasurer and Member for Katherine, Parliamentary Debates, 21 November 1996].  

Amendments, which would have created “a review mechanism”, were proposed at the time the laws were passed.  These were ultimately defeated by the government
.  Since that time the government has been unwilling to release statistics or conduct a review of these laws
. 

The absence of Freedom of Information laws makes it difficult for the public to obtain accurate information about the crime rate, the crime reporting rate and the rate at which police solve crime.  For example, in 1998 a report commissioned by the government analysing sentencing statistics for 1996 was finalised.  It was not released
.  At the time the report was suppressed a Cabinet submission recommended further research be conducted.  This was to allow the 1996 statistics to be compared to 1997 results.  No such research has commenced.

Good government is open and accountable government.  Territorians are entitled to know how their taxes are being spent and to be informed about the impact of government policies upon the local community.  This is even more important with radical or experimental policies like mandatory sentencing.

It is time for a review of the laws.

This report is a beginning.  It attempts to evaluate the effectiveness of mandatory sentencing by:

· identifying the goals of the mandatory sentencing laws,

· assessing whether any of the goals have been or are being realised,

· identifying the type of offenders who have been imprisoned under mandatory sentencing laws,

· assessing the financial cost to the taxpayer, and

· comparing mandatory sentencing with other crime prevention programs from around Australia and the rest of world.

Getting to the truth about mandatory sentencing

Although the publicly available information about sentencing in the Northern Territory is limited, it is possible to get some idea of what is happening from the available sources.

This report is based on newspaper coverage of the issue, the parliamentary record and the following statistics and research: 

· Reported crime rates (Northern Territory Police Force Annual Reports)

· Crime clear-up rates (Northern Territory Police Force Annual Reports)

· Daily imprisonment rates (Northern Territory Correctional Services Annual Reports & Australian Bureau of Statistics, Corrective Services Report and National Correctional Statistics on Prisons)

· Cost of imprisonment (Northern Territory Correctional Services Annual Reports)

· An analysis of criminal matters conducted by the North Australian Aboriginal legal Aid Service
.

· Criminological research into mandatory sentencing laws (including National Crime Prevention publications, the University of NSW Forum on Mandatory Sentencing legislation, and Repeat Juvenile offenders: The failure of selective incapacitation in Western Australia, published by the Crime Research Centre of Western Australia)
What did the Government set out to achieve?

The parliamentary debates make it clear that the Government had four objectives in introducing mandatory imprisonment laws. 

	
	Deter people from committing property crime (especially housebreaking in the Northern suburbs)

	
	Satisfy the public that offenders were being punished severely

	
	Make people safer in their homes and protect property

	
	Prevent crime by selective incarceration of offenders


This is confirmed by the statement made by the then Attorney General, Mr Burke, when he introduced the legislation into parliament on 17 October 1996.  He said:

The Government believes these proposals for compulsory imprisonment have the following benefits:

a) effective punishment requires a punitive component with retribution as the underlying concept

b) imprisonment is deterrent to offending

c) compulsory imprisonment for offenders will send a clear and strong message to the community that these offenders will not be treated lightly; and

d) imprisonment acts as a preventative measure in that offenders are removed from the community for a specified period.

Does mandatory imprisonment deter crime?

There are two ways in which mandatory imprisonment could deter crime.  The first is that it could deter criminals from re-offending.  The second is that it could deter others from committing crimes in the first place.  

The assumption underlying this theory is that a person facing the certainty of gaol if caught will “think twice” before committing an offence.  This assumes the potential offender :

1. is aware of the penalty

2. is going to get caught, and

3. is thinking rationally before committing an offence.

If mandatory imprisonment deterred crime we could expect to see:

· A drop in reports of housebreaking (reduced reported crime)

· Reduced crime rate  (less offender’s before the courts)

· A lower rate of recidivism (less repeat offenders and few 2nd or 3rd strikes)

Reports of home burglaries increased between June 1997 and June 1998.
   However, reporting trends show that there has been no real change in the reporting of property crime reporting between 1994 and 1998. 
  There is no real change in the number of offenders charged with property offences
.  

Mandatory sentencing does not appear to have any noticeable impact on property crime rates.

The experience of mandatory imprisonment does not appear to be effective in deterring individual offenders.  North Australian Aboriginal Legal Aid Service is representing increasing number of offenders charged with 2nd and 3rd “strikes”
.  The number of 3rd strikes is increasing every month.  

Northern Territory Correctional Services annual reports indicate that recidivism rate (or rate of re-offending), has remained approximately the same as it was prior to the introduction of mandatory sentencing
.  This equates with research that has been conducted in other jurisdictions.

	Mandatory sentencing is not having a deterrent effect, either upon individual offenders or upon those who are considering committing a property offence.


Research conducted by the Crime Research Centre of Western Australia into Western Australia’s mandatory sentencing laws (the Crime (Serious and Repeat Offenders) Sentencing Act 1992), found that reports of crime went up in a number of crimes targeted by the legislation.  The Western Australian experience seems to be similar to our own.

Increasing penalties does not impact on crime rates.

The Government has also reached this conclusion.  In June this year the Chief Minister said in Parliament and on the ABC radio that the purpose of mandatory sentencing was not the reduction of crime.  On the ABC he said “It’s not designed to lower the crime rate.”
  On 26 August, 1999, on national television, he said “it is not aimed to reduce crime.”

Mr Burke now says that mandatory sentencing is about sending a clear message to the offenders.  If this is the case, we must consider whether or not offenders are getting a clear message.

Most people currently in prison for property offending are Aboriginal people.  The majority come from remote communities.  There were no advertisements placed in the ATSIC Newspaper or any other Aboriginal newspaper explaining mandatory sentencing.  Nor was there any attempt to ensure that people living in remote communities were aware of the introduction of new sentencing laws.

North Australian Aboriginal Legal Aid Service criminal lawyers report that clients from remote communities have rarely heard about mandatory imprisonment laws.  Nor do they understand the concept of “three strikes.”  This situation is aggravated by poor English, the absence of readily available qualified Aboriginal language interpreters and the fact that many Aboriginal people charged with a property offence have been before the Courts on more than one occasion.  This means an individuals first “strike” may in fact be their third or fourth appearance before a Court.

	Most people in prison for property offending are Aboriginal people from remote communities.  Yet there was no advertising campaigns in remote communities.  There was no attempt to make available information about the significance of mandatory sentencing in Aboriginal languages.  In these circumstances mandatory sentencing can have had no deterrent effect on the majority offenders who are imprisoned under these laws.


At this stage, no research has been conducted into the understanding of people in remote communities about mandatory imprisonment laws.  However, overall property crime reporting rates have not been effected by the introduction of mandatory sentencing.

We must conclude that, even if offenders are receiving the message, it is not deterring them from committing property crime.

One of the reasons for this is that the majority of offenders are not thinking rationally when committing offences.

	The majority of offenders are not thinking rationally when committing offences.


A study of North Australian Aboriginal Legal Aid Service files showed that 63% of mandatory sentencing cases the offender the offender was under the influence of alcohol, petrol or other drug.  In these circumstances it is unlikely that, at the critical moment before a person commits a crime, the prospect of gaol has an effect on their conduct of the offender.
Are the public satisfied that offenders are being punished more severely?

There has been a lot of public support for the concept of mandatory sentencing.  One of the reasons for this is the unacceptable level of property crime in Darwin and other urban areas.

Property crime is the subject of many letters to the Editor of the NT News.  It is apparent that victims of crime are concerned to see offenders properly punished.  Many people also believe severe sentences reflect the community’s anger about housebreaking, car stealing and vandalism.  To some extent this is true.

Despite this, it is not possible to say definitely that the community is more or less satisfied with the sentences handed down by the Courts.  It is likely that some sections of the community are more satisfied.  However, the public has also expressed concern about unfairly severe sentences.

During the 1998 Neighbourhood Watch Annual Conference, workshops were conducted in conjunction with the Northern Territory Legal Aid Commission.  During the workshops, Neighbourhood Watch delegates were required to determine the appropriate sentences in a number of mock cases.  The cases were based on real examples of matters involving property charges.  The Neighbourhood Watch delegates did not think gaol was appropriate in the examples used. Many of the delegates were strong supporters of mandatory sentencing before the workshops.  The workshops established that most members of the public would not gaol minor property offenders
.

Many of the “mock” examples were offenders who were sentenced to imprisonment under the Northern Territories mandatory imprisonment laws.

The community needs to know more about the practical operation of mandatory imprisonment laws.  The NT News made the same point in an editorial on 13 July 1998 when the Editor asked:

What exactly were the voters told asked about mandatory sentencing?  Were all the implications explained?  Because, 12 months down the track many of those who supported the concept might just be beginning to think they’ve created a monster.

At this stage, Territorians have not been provided with any information about the cost of increasingly severe sentences.  We cannot know how public opinion will be affected by an increase in information.
Are people and property safer?

Between June 1997 and June 1998 home burglary reports increased by about 10%
.  Mandatory sentencing has had no positive impact on safety levels (or victimisation levels) in the community.

Research into laws similar to the NT’s mandatory sentencing laws supports this conclusion.  An analysis of the effects of mandatory sentencing in Western Australia by the Crime Research Centre of the University of WA, concluded that: “crime rates appear to have a life independent of punishment rates.”
  

The research findings were clear: increased penalties have no discernible impact upon major crime.  Increased penalties have an initial deterrent effect in relation to minor offending (such as drink driving).  However, the impact of increased punishment wears off quickly.

Despite this, it is possible that increases in the number of offenders in prison could improve overall safety levels in the community.  It could do this by selectively incarcerating serious or repeat offenders.  This idea is considered in the next section.

Is mandatory sentencing making the community safer by keeping offenders in gaol?

According to police figures the Territory wide clear up rate for house breaking, or the rate at which crime reports are resolved (for example by charging someone) is about 15%
.

The clear up rate for property crime in remote communities is very high.  Anecdotal evidence suggests that in some communities it approaches 100%.  

This impacts upon the overall Territory wide crime clear up figure, as the high clear up rate in remote communities raises the average.  The crime clear up rate in Darwin and Palmerston could be much lower than 15%.  

However, even if the rate of 15% is accurate, it is obvious that the majority of housebreakers are not getting caught.
	85% of housebreaking reports go unsolved


There is no evidence that mandatory sentencing has made people safer in their homes or provided any additional protection for property.  A book written about WA’s mandatory detention laws also concluded that the “selective incapacitation” approach to crime prevention was unsuccessful.

On the other hand it is clear that increasing numbers of young minor offenders are being detained or imprisoned.  The effects of this are generally thought to be negative.  

Gaols are sometimes referred to as the “universities of crime”.  They are places where minor offenders “graduate” by learning the ropes from serious offenders. 

NT Correctional Services has long recognised the dangers of incarcerating young people, particularly juveniles at an early stage in their development.  NT Correctional Services said this is 1991:

The evidence is clear that the more access juveniles have to the criminal justice system the more frequently and deeply they will penetrate it.  … It has been shown that punishment of criminal offenders through incarceration in a juvenile detention centre or prison has little positive effect.  What happens in many cases is that the detainees learn from their fellow inmates how to become more effective in committing crime.

Most young people who appear before the courts do not offend again.  

By putting young people into custody at an earlier stage in their development, mandatory sentencing may ultimately result in an increase in the criminal activity of young people.


Were the critics right?
The introduction of mandatory imprisonment was controversial.  The critics said mandatory imprisonment would:

	
	Cost the community a lot of money

	1. 
	Lead to an increase in the prison population and an increase in the incarceration of Aboriginal people, women and juveniles

	2. 
	Result in the imprisonment of minor offenders and first time offenders

	3. 
	Transfer discretionary powers from Judges and Magistrates to police

	4. 
	Clog the courts (fewer guilty pleas, increase in technical defences)

	5. 
	Breach international human rights laws

	6. 
	Fail to reduce crime


How much does mandatory sentencing cost?

We all knew that mandatory sentencing would bring with it additional costs.  After all, there were likely to be more people in prison and prisons cost a lot of money to maintain.  

Back in 1996 we were told that “it wasn’t a matter of how much justice [the Territory] can afford.”
  In 1999, the position isn’t looking quite this good.

More and more prisoners:

On a per capita basis, the Territory imprisons almost four times as many of its citizens as any other State or Territory of Australia.  

Between 1990 and 1996 the prison population in the Northern Territory remained fairly steady.  The average number of people in prisons at any one time during that period was approximately 450.
  On 30 September 1996, NT Correctional Services predicted that the daily average imprisonment rate would not reach 600 until the year 2004. In the first year of mandatory sentencing the Northern Territory reached this milestone - 6 years ahead of time.

During the March quarter of 1999, the daily average number of people in prison in the Northern Territory was 629.   This represents an overall increase of nearly 40% in just two and half years.

Mandatory sentencing has resulted in an increase in the number of prisoners sentenced to gaol after conviction of property charges.  By 30 June 1997 the number of prisoners serving sentences for property offences (as the major charge) had increased by over 20 prisoners (compared with 30 June 1996).  By 30 June 1998 the increase was about 40 prisoners
. Recent gaol trends indicate prison numbers are still rising
.  Based on these increases it is possible to calculate a figure for the additional expenditure of detaining prisoners as a result of the introduction of mandatory sentencing.

	We estimate Correctional Services have spent an additional $ 4 981 266 on the imprisonment of property offenders as a result of mandatory sentencing.



Blow out in the Correctional Services budget

Between June 1996 and June 1998 the Northern Territory Correctional Services budget increased by $8,459,000.  This represents an increase of 26.37%.  The 1998/99 figures have not been released.

If the imprisonment rate in the Northern Territory continues to rise, and all indications suggest that it will, we can expect the budget allocation for Northern Territory Correctional Services to rise with it.  The Government has not indicated whether the increases are to be funded by cuts to services in other areas or by some other means.

	In two years the Correctional Services budget increased by over 26% or $8 459 000.


New prisons

"This is another small way this government build jobs, jobs for Territorians." 

Mr Eric Poole, Minister for Correctional Services. 25 October, 99

Prison officers were recently described as the Territory’s “growth industry.”
  The new gaol in Alice Springs opened immediately prior to the introduction of mandatory sentencing.  It has been filled close to capacity since the day it opened. 

The rapid increase in the prison population has meant frequent transfers of prisoners from Darwin to Alice Springs.  The 1996/97 Correctional Services Annual Report described the problem of swelling prison numbers in this way:

Paramount in transfer decisions was the duty of care issue relating to the overcrowding of the Darwin facility, with associated health and security concerns.  The Darwin Correctional Centre population was at nearly 200% of its design capacity.

To cope with this growing prison population, Darwin prison underwent a major expansion in 1997/98.  If imprisonment rates continue to rise, it will be only a matter of time before the existing capacity has been filled again and the prison will once again have to expand.  This represents a significant capital cost.

$146 per day per adult

It costs on average $146.94
 a day to imprison an adult. 

In some cases, this is money well spent.  However, the value is less obvious where trivial offending is concerning.  

In the following table some examples of real cases are listed.  The costs of their imprisonment are indicated.

	Facts
	Result
	Cost

	A man from a remote Aboriginal community north east of Darwin stole a packet of biscuits and some cordial worth $3.00 from an open office on his community.
	12 months
	$53 633.10

	A second man was also charged with stealing the same $3.00 worth of biscuits and cordial.
	90 days
	$13 224.60

	A homeless man living in Darwin stole a $15 beach towel from a clothesline.
	12 months
	$53 633.10

	17 year old, from a remote Aboriginal community east of Darwin stole $4.00 worth of petrol from a car to use for sniffing.  
	90 days
	$13 224.60

	34 year old man in a remote community broke the aerial of a car after an argument.
	14 days
	$2 057.16

	18 year old living in a remote community stole a can of soft drink worth $1.50 from a cool room at a school
	14 days
	$2 057.16

	16 year old borrowed a bike from a friend and went for a ride.  It turned out the bike was stolen. By the time the case was dealt with at court he had turned 17.  He spent his 28 days in Berrimah Prison.
	28 days 

In an adult gaol
	$4 114.32

	30 year old man in a dinghy approached a commercial fishing boat anchored on his traditional land.  He requested food as compensation.  He was not given any food.  He took 2 cartons of eggs worth $8.00.
	14 days
	$2 057.16

	19 year old in remote community stole minties, lollipops and an iced coffee from a shop.
	14 days
	$2 057.16

	Total:
	994 days
	$146 058


$ 331.62 per day per juvenile

There has also been a significant increase in the number of juveniles detained since mandatory sentencing was introduced.  

The number of juveniles being detained increased by 53.3% in the 1997/98 financial year
.  This represents additional spending on juvenile detention of approximately $968 330 – nearly a million dollars of the Correctional Services budget.

Here are some examples of real cases involving juveniles.  The cost of their detention is indicated.

	Facts
	Result
	Cost

	16 year old from remote community south of Darwin received a bottle of stolen spring water.
	28 days
	$ 9 285.36

	16 year old from remote community east of Darwin stole a small amount of petrol for sniffing.
	28 days
	$ 9 285.36

	16 year old from community south west of Darwin broke a window.
	28 days
	$ 9 285.36

	16 year old from an island community found an abandoned bicycle and rode it over bridge before being arrested.
	28 days
	$ 9 285.36

	Total:
	112 days
	$37 141


There are of course, other more serious cases of juvenile offending, both in Darwin and in remote communities.  However, mandatory imprisonment laws rarely impact upon these cases.  

This is because serious offenders would have been detained anyway.  

Serious offenders do not get the minimum sentence in any event.

	The number of juveniles being detained increased by 53.3% in 1998.  This represents additional spending on juvenile detention of approximately $968 330.


Who is going to gaol?

…every time that someone is sentenced under this regime, a cheer will go up in the Northern Suburbs. 


Mr Setter, Member for Jingili, 21 November, 1996

85% of home burglaries are never solved.
  The burglars of Darwin and Palmerston are not getting caught.  The victims of Darwin’s property crime are not getting what the Government has promised. 

Instead, mandatory imprisonment is increasing the incarceration of Aboriginal people, women and juveniles at alarming rates.  According to an analysis of North Australian Aboriginal legal Aid Service figures, most offenders committed their offence in a remote area.

Following is a “snapshot” of the people imprisoned under the Northern Territories mandatory sentencing laws.  It is based on a study of a sample North Australian Aboriginal Legal Aid Service cases
. 

To gain an appreciation of the full picture would require similar analysis of legal matters dealt with by other law firms and legal aid services throughout the Territory.  

Nevertheless, NT Correctional Services reports that 78% of prisoners sentenced for a mandatory property offence as the major charge were Aboriginal.
  

In the Top End region, the North Australian Aboriginal Legal Aid Service represents the majority of criminal matters before the courts.

	Who gets caught by mandatory sentencing?

	Young people (under 24)
	79% 

	Men
	96%

	People from remote communities
	76%

	Offences committed in remote areas
	70%

	People who don’t speak English as their first language
	68%

	People with an education level less than year 8 
	63%

	Unemployed and students
	90%

	People with substance abuse problems (alcohol & petrol)
	63

	Offenders with no prior criminal history
	26%

	Offenders with no prior criminal history for property offences
	46%


Aboriginal people

The Government has always known that mandatory sentencing was going to impact upon Aboriginal people.  

In 1996, Mr Burke said on radio that the community would have “to deal with the reality, and this is two-thirds of our prison population is Aboriginal and mandatory sentencing is going to cause incredible costs to society in general”.

Aboriginal people make up 73% of the Northern Territory’s prison population
.

NT Correctional Services reports that 78% of prisoners sentenced for a mandatory property offence as the major charge were Aboriginal.
 
Women

During the 1996/97 financial year a total of 59 women were imprisoned in the Northern Territory.  In the 1998/99 financial year there were 252 women imprisoned
.

This represents an increase of 485% - it is an increase that can be attributed almost solely to mandatory sentencing laws.  The imprisonment of women almost always impacts heavily upon children and families.

15 and 16 year olds

When the laws were introduced, Mr Burke said that “despite public perceptions:” 

Juveniles are not the main offenders in this area of criminal activity.  [Parliamentary debates, 15 October 1996].

He claimed the laws were “aimed at the guilty, whether they be 15 or 50.”

He acknowledged that:

Most juvenile offenders grow out of crime and the government does not wish them to be subjected unnecessarily to detention at an influential stage in their lives.  [Attorney General Denis Burke, parliamentary debates 15 October 1996]

The reality is that the brunt of mandatory sentencing is born by young offenders.

An (unpublished) 1996 study of sentencing in the Northern Territory found that ¾ of matters involving Aboriginal young people were property offences
.  In the circumstances, it is not surprising that the number of young people in juvenile detention increased by 53.3% in the 1997/98 financial year
.

Aboriginal juveniles make up over 75% of those detained in juvenile detention. 

Some Aboriginal communities, like Port Keats and Groote Eylandt, are being systematically emptied of boys aged 15 and 16 years old.  It is not uncommon to see between 5 and 10 young offenders sentenced to detention per day at these courts.  This is a serious cause for concern.

It was a worry back in 1996.  On 19 November, 1999, the Member for MacDonnell said 

These bills, as they stand, are designed to ensure that there is an increasing number of Aboriginal juveniles in detention centres.  They are designed to produce, as I describe it, another stolen generation.  Children will be taken compulsorily, after what will frequently be minor offences, from their families.

In reply to that statement Mr Burke said:

Because mandatory detention is introduced, it does not follow necessarily that [juveniles] will be removed from their communities. I can see a number of options whereby detention can remain at the community level.

In 1999 there are no community detention options.

Are we locking up minor offenders and first time offenders?

Mandatory imprisonment laws do not allow courts to sentence individuals according to the circumstances of the particular case.  The result is that a person who steals a packet of biscuits can get the same sentence as a person who breaks into five houses stealing $5,000 worth of property.  

On 21 November 1996, the Treasurer acknowledged that mandatory imprisonment laws would mean “…a small percentage of people [will] be treated unfairly and the impact on them will be considered to be too harsh.”

It is a matter of the public record that many minor offenders go to gaol under mandatory sentencing.  

There are numerous examples of people who have committed minor offences who have gone to gaol.  Some of these have received media attention.  However, the vast majority of minor offences that come before the courts do not receive any media attention.  

There is no doubt that mandatory sentencing targets minor and first offenders.  Serious offenders do not receive the minimum penalty in any event.  Serious offenders are already facing sentences of imprisonment.  They will continue to face sentences of imprisonment whether or not mandatory sentencing is repealed.

The Government is aware that this is the case.  In October 1996 Mr Burke said:

While [mandatory sentencing] may not turn off the professional criminal, who takes the possibility of gaol simply as one of the risks of the job …it can have some effect on the part-time criminal or someone who is flirting with breaking the law.

Individuals who fit into the category of “flirting” with the law are not serious offenders.  If Mr Burke aims to deter “someone who is flirting with breaking the law” we must assume that mandatory sentencing targets minor and first time offenders.

	In the North Australian Aboriginal legal Aid Service study, 26% of offenders were first time offenders.  46% of offenders had never before committed a property offence.


In the North Australian Aboriginal legal Aid Service study, 26% of offenders were first time offenders.  46% of offenders had never before committed a property offence.

	53% of matters involved no economic loss to the victim.  24% of matters involved between $1 and $50 economic loss to the victim.


The level of economic loss suffered by the victim is factor relevant to assessing the seriousness of a crime.  Obviously, the harm resulting from crime cannot be calculated in dollars and cents.  An armed robbery is no less serious because the offender only took $10, nor is a high speed police chase less dangerous because an accident did not actually eventuate.  The impact of the offending on the victim is an important consideration.  This cannot be determined solely in economic terms. 

Nevertheless, in dealing with property offending, the value of the economic loss to the victim can sometimes give an indication of where an offence fits within the range of criminal behaviour. 

In the North Australian Aboriginal Legal Aid Service study, 53% of matters involved no economic loss to the victim.  24% of matters involved between $1 and $50 economic loss to the victim.  Only 17% of all property offences involved residential burglaries
.

Severe sentences for minor crimes are unjust.

It is a long established principle of law that the punishment should fit the crime.  The principle was already firmly established by the thirteenth century.  The Magna Carta, a founding document of the rule of law, sates:

A freeman shall not be amerced
 for a small fault, but after the manner of the fault; and for a great fault after the greatness therof.

Most Judges, Magistrates and Lawyers believe that mandatory imprisonment laws cause unjust sentences.  Following are some of the comments that have been made by Judges and Magistrates over the past 2 ½ years:

Rational sentencing is distorted by the mandatory sentencing regime:  Justice Kearney in Fergusson –v- Setter & Gokel [1997] NTSC 137 unreported 3 December, 1997.

What ever else may be said about these provisions, it appears parliament intended the Courts to impose the blunt instrument of imprisonment in lieu of other sentencing dispositions which might more truly reflect the circumstances of the offence:  Justice Angel in Trenerry –v- Bradley (1997) 6 NTLR 175 at 185.

Prescribed minimum sentences are the very anti-thesis of just sentences: Justice Mildren Trenerry –v- Bradley (1997) 6 NTLR 175 at 187

[The introduction of mandatory sentencing] led me to feel that it would be unconscionable for me to remain on the Bench long enough for me to be sentencing in this very kind of case where I was imposing 12 months on people where in my view, it was simply unjust:  Former Chief Magistrate Ian Gray, The Law Report, Radio National, ABC 18 May, 1999.

He is not even old enough to vote the people out who are putting him in gaol:  Mr Trigg, Summary Magistrate, Northern Territory sentencing a 17 year old boy on 30 June, 1998.

I feel like resigning my commission:  Justice Mildren sentencing Inness Wurramara on 24 June, 1999 at Darwin.

An unjust law brings the rule of law into disrepute and creates tears in the fabric of legitimate government.

Do police have more powers?

The short answer to this question is no – police do not have more powers.  However, while mandatory sentencing restricts the discretion exercised by Judges and Magistrates, it does nothing to restrict the discretion exercised by police and prosecutors.

Mandatory sentencing laws make the decision to prosecute more significant.  

Police do not have to charge a person who is suspected of committing a criminal offence.  Nor do prosecutors have to prosecute every charge that is laid by a police officer.  

The guidelines published by the Director of Public Prosecutions for the Northern Territory include the following quote which has been adopted in Australian law:

It has never been the rule in this country … that suspected criminal offences must automatically be the subject of a prosecution.  Indeed [the Director of Public Prosecutions] should prosecute where ever it appears that the offence is of such a nature that a prosecution is required in the public interest.

Sir Hartley Shawcross, UK Attorney General and former Nuremberg trial prosecutor, speaking in the House of Commons, 29 January, 1951

When mandatory sentencing was introduced, Mr Burke (then Attorney General) said the Government was relying on police discretion to mitigate the severity of the new sentencing regime.  He claimed injustices would be rare because “experienced police would deal with [trivial offending] with a little commonsense.”
 

Mr Burke said members of the judiciary had been “irresponsible” using examples of trivial incidents and suggesting “they will be forced to apply a certain minimum sentence.”
Police frequently charge people with trivial offences.  Some recent cases involving trivial offences are described in the table below:

	Recent trivial cases

	A 36 year old teachers aid and mother of three was involved in a neighbourhood argument about her children.  She went to the neighbour’s house to apologise but the neighbour refused to answer the door.  Furious, she threw gravel at a parked car.  The car was scratched.  The scratches were almost invisible to the naked eye.  She has never before been in trouble with the police.

	A 23 year old man kicked an A-frame sign outside the Victoria Hotel during an argument with a security guard.  A screw valued at $2.50 fell from the hinge damaging the sign.

	A 16 year old boy (suffering from a mental illness) was unable to explain how he came to be in possession of another man’s wallet.  The victim reported his wallet stolen.  It contained $2.


Charges like these are rarely withdrawn.  Indeed, it is the policy of the Office of the Director of Public Prosecutions not to withdraw charges that attract mandatory imprisonment without the prior approval of the Director.  

This policy reduces the discretion of prosecutors, ensuring that they are not in a position to exercise ‘common sense.’

The decisions of prosecutors cannot be reviewed. 

Do the laws breach international human rights laws?

When the mandatory sentencing laws were first debated in Parliament, the shadow Attorney General stated that the new laws were a breach of the International Convention on the Rights of the Child signed by the Australian government:

It is very rarely that this Assembly debates legislation that is in breach of royal commission recommendations.  Even less frequently does this Assembly debate bills that are in breach of international covenants made by the federal government. … I refer members to the International Covenant on the Rights of the Child.

The Convention on the Rights of the Child (CROC) was designed to draw together certain basic rights applicable to children and to address children’s need for care and protection.  The Convention asserts that the best interests of the child should always be the primary consideration in decisions about children.

Australia played a leading role in the development of CROC.  Australia attended all the sessions of the convention drafting committee and the States and Territories were represented on the delegation on each occasion.

Australia signed the Convention on 22 August 1990, ratified it on 17 December, 1990 and it came into force for Australia on 16 January, 1991.  One of the principles contained in the convention is that children should be incarcerated only as a last resort.
  One of the reasons why this principle is considered important is that incarceration, particularly at an early stage in a child’s life, can be harmful
.  The dangers of incarcerating juveniles at an early stage are widely recognised.

	The evidence is clear that the more access juveniles have to the criminal justice system the more frequently and deeply they will penetrate it …What happens in many cases is that detainees learn from their fellow inmates how to become more effective in committing crime.

                                                                   NT Correctional Services, 1991


Many organisations in Australia and overseas have said mandatory sentencing laws breach principles outlined in CROC.

The Joint (Commonwealth) Standing Committee on Treaties:

Mandatory sentencing does not take into account the child’s age, the facts of the current offence, the individual circumstances of the person, consideration of an appropriate period of time or the application of judicial discretion.  Mandatory detention restricts the court’s capacity to ensure that the punishment is proportional to the seriousness of the offence and in relation to the rehabilitative options.  These minimum sentences are in contravention of Article 37(b) of the Convention [of the Rights of the Child] which requires that deprivation of liberty not be arbitrary and is a measure of last resort.



17th Report, 1998 at page 346

The Australian Law Reform Commission:

The Northern Territory and Western Australia laws breach a number of international human rights standards and common law principles.  They violate the principle of proportionality which requires the facts of the offence and the circumstances of the offender to be taken into account in accordance with Article 40 of CROC.  They also breach the requirement that in the case of children detention should be a last resort and for the shortest appropriate period as required by Article 37 of CROC.


Seen and Heard (1997) a joint report by the Human Rights and Equal Opportunity Commission and the Australian Law Reform Commission

The United Nations Committee on the Rights of the Child:

The Committee is particularly concerned by the enactment of new legislation in two States where a high proportion of Aboriginal people live, which provides for mandatory detention and punitive measures of juveniles, thus resulting in high representation of Aboriginal juveniles in detention.


United Nations Committee on the Rights of the Child Report 1998

A Federal Senator has proposed a Bill designed to make sure all States and Territories in Australia comply with CROC
.  The Bill would have the effect of preventing State and Territory governments from making laws that make detaining a juvenile the only option available to a Court.  

If the Bill becomes law, all Australian jurisdictions will be required to comply with the principle that the detention of juveniles should be used only as a last resort.

Are the laws working to reduce crime?

The most serious criticism of mandatory sentencing laws is that they do not work.

A reliance on imprisonment brings about a significant increase in the cost of justice with no significant change in terms of reduction of crime.

Could we do better?

There is now a lot of publicly available information about crime prevention.

One of the most important sources of information about the prevention of crime is the National Crime Prevention program (NCP) operated by the Federal Government.  The NCP (formerly known as the National Campaign Against Violence and Crime) is one of the most significant initiatives in the area of crime prevention ever undertaken in Australia.  It was launched by the Howard government in the same year as mandatory sentencing – 1997.

In January 1999 the NCP published a major report called Pathways to Prevention.  That publication draws together research and experience in crime prevention from all over the world and Australia.  This publication concluded that one of the keys to preventing crime is early intervention. 
The NCP suggests a whole of government approach to crime prevention.  This approach brought the home burglary rate down by 17% in New Zealand. The most successful programs are those that involve community groups and police working together. The NCP report promoted the targeting of prevention programs for youths at risk of offending. The NCP research also noted that re-targeting police resources to crime “hot spots” also has had proven success in other jurisdictions. The research makes it clear that governments should focus resources at stages before people commit crime and not after.  To date the NCP has funded major crime prevention programs in Queensland and in South Australia.

The NT government has not applied for any of the available crime prevention funding.  In fact the government recently rejected any move towards adopting any of the programs promoted by the NCP, such as a whole of government approach to crime prevention.  One of the reasons provided by the government was that mandatory sentencing was working
.  Another reason was that the NT was already a safe place.  As Mr Burke explained, he “I couldn’t think of a safer and better place to live”
. 

There will always be a place for imprisonment of offenders.  This is particularly so when it comes to sentencing serious and repeat offenders, including most home burglars.  However, the majority of offenders never come back before the courts.  For first offenders, trivial offenders and juveniles there are alternatives to gaol or detention that are often more appropriate and effective.  Many of these alternatives are well known.  They include:

· No further trouble orders

· Bonds to be of good behaviour

· Fines

· Community service orders

· Probation

· Suspended sentences, 

· Periodic detention, and

· Home detention

There are also other alternatives that are not so well known because they are relatively new to Australia, such as:

· Diverting minor offenders from the criminal justice system eg referring juveniles to community justice panels

· Victim/ Offender conferencing

NSW and New Zealand have had considerable success with these programs.  For example, in New Zealand juvenile diversion keeps 90% of juvenile offenders out of court
.

All of these options are cheaper than gaol or detention.  Combined with a whole of government approach to crime prevention, they are more likely than mandatory sentencing to achieve a reduction in crime.

Conclusion

Burglary is an intrusive and often frightening experience.  It causes a great deal of stress and anxiety in its victims.  The impact of these crimes usually goes far beyond the loss of property itself. 

Victims are justifiably concerned about the levels of this offence in their community.  They are entitled to feel protected and to feel that their property and families are safe.

Unfortunately most home burglars, especially in urban areas, are not brought to justice. 

There has always been a place for imprisonment of offenders particularly repeat and serious criminals.  However, mandatory sentencing radically alters ordinary sentencing practices by forcing courts to imprison all offenders no matter how trivial the offending.  Such an alteration to the normal sentencing procedure was considered experimental.  There is now enough information to draw conclusions about the effectiveness of this experiment.

After two and a half years of this law it is clear that mandatory sentencing has not reduced crime or deterred crime.  Despite the fact that the NT has the highest rate of imprisonment of any other State or Territory in Australia, crime rates have not shown any sign of falling.  The NT still has the highest level of home burglary in the country.  Home burglars in suburban areas are not getting caught by mandatory sentencing.  The reality is that mandatory sentencing does not give the concerned citizens in suburban areas of Darwin a great deal to cheer about.

· Young people have felt the biggest impact of mandatory sentencing.  This will have serious consequences on their development and could result in an increase in crime levels among the young.

· The prison and juvenile detention populations have spiralled.  Particular groups effected by this are young people, Aboriginal people and women.  Many of these people were first time offenders and had committed minor offences.

· The spiralling prison population has proved to be extremely expensive to maintain.  The Correctional Services budget increased by 26%, or nearly $8.5 million in just two years.  The NT has the highest rate of imprisonment of any other State or Territory in Australia.
The public are entitled to information about the effectiveness of mandatory sentencing.  Ultimately it will be the people of the Northern Territory who will decide whether mandatory sentencing is really worth the price.

Appendix A - What is mandatory sentencing?

Mandatory sentencing is an expression which describes laws which force Judges and Magistrate's to sentence certain offenders to imprisonment regardless of the nature of the offence or the personal circumstances of the offender.  

Mandatory sentencing could be more accurately described as mandatory imprisonment.

In the Northern Territory mandatory imprisonment laws apply to certain property offences, assaults, sexual assaults, drug offences and breaches of domestic violence orders.

This report concentrates upon mandatory imprisonment for property offences.  There are two reasons why this is so.

The first is that mandatory imprisonment for assault and sexual assault offences did not come into operation until 4 July, 1999.  These laws are too new to be properly evaluated.  Moreover, the sentencing regime for assault and sexual assault offenders is not the same as the regime which applies to property offences.  The laws which apply to assault and sexual assault offenders say only that a person who has a prior conviction for an offence of violence (or a sexual offence) must be sentenced to a term of imprisonment.  The law does not require that term of imprisonment to be of any particular length.  Minor offenders can be sentenced to nominal sentences such as the rising of the Court or 1 day.  

The second is that mandatory imprisonment for drug offences operates differently from the property offences regime. Judges and Magistrate's are not forced to send drug offenders to prison if they find that "special circumstances" exist.  As a result of this discretion, the laws do not operate as harshly as they do for property offenders.

The property offences that mandatory imprisonment applies to are:

	Statute
	Section
	Offence

	Criminal Code Act 1983 
	210
	Stealing (except shoplifting)

	
	211
	Robbery

	
	212
	Assault with intent to steal

	
	213
	Unlawful entry of buildings

	
	215
	Persons found armed with intent to unlawfully enter buildings

	
	218
	Unlawful use of vessel, motor vehicle, caravan or trailer

	
	229
	Receiving stolen property

	
	231
	Taking reward for recovery of property obtained by means of a crime

	
	251
	Criminal damage

	Summary Offences Act (NT)(1996)
	61
	Possession of goods reasonably suspected of being stolen




There are a number of property offences in the Northern Territory Criminal Code that do not come within the mandatory imprisonment regime. 

These are offences that are normally committed by corporate criminals like Alan Bond, by politicians who rort their travel allowance and staff who defraud their employers.  These property offences include:

	Statute
	Section
	Offence

	Criminal Code Act 1983 
	216
	Unlawfully taking control of aircraft

	
	217
	Unlawful use of aircraft

	
	220
	Unlawful disposition of mortgaged goods

	
	221
	Unlawful appropriation of power

	
	222
	Unlawfully obtaining confidential information

	
	232
	Trustees fraudulently disposing of trust property

	
	233
	False accounting

	
	234
	False statements by officers of corporations, &c.

	Summary Offences Act 1996
	60A
	Obtaining credit by deception




Mandatory imprisonment means that if you are an adult (and that means if you are 17 years old or older), and you commit one of the nominated property offences, you will go to gaol for at least:

· 14 days if it is your 1st property offence (the 1st strike)

· 90 days for your 2nd property offence (the 2nd strike)

· 1 year if it is your 3rd property offence (the 3rd strike)

Mandatory imprisonment applies to juvenile offenders if they are aged 15 or 16 years.  

Juveniles are not sent to detention for a first offence.  However, if a juvenile is found guilty of committing a second nominated property offence, he or she will be sent to detention for at least 28 days unless there is a juvenile diversion program available.  

The North Australian Aboriginal Legal Aid Service is not aware of a single Aboriginal juvenile who has been given the benefit of a juvenile diversion program.

A juvenile who is found guilty of a third or subsequent offence must be sentenced to at least 28 days detention.

What is "normal" sentencing

There is a lot of criticism of sentencing.  Many people are concerned that sentences are too lenient.  Others are worried about what will happen when every young person in the Northern Territory has made a few friends in gaol.

So what really happens?

When a person comes to be sentenced the Magistrate or Judge must decide whether the offence committed is serious, trivial or somewhere in between. 

To decide whether the offence is serious, the Magistrate or Judge must think about the circumstances surrounding the offence. Some offences are committed in worse circumstances than others (for example an unprovoked and frenzied assault on a stranger may be thought worse than a couple of punches after hours of name calling).  

Generally, people who commit serious offences receive harsh sentences. Those who commit minor offences can expect less serious punishments.  This makes sense. It simply reflects the old adage that the punishment should fit the crime.

The Magistrate or Judge must then think about the person who committed the offence.  It is no doubt clear to everyone that some offenders are more blameworthy than others.  Most people agree that people who steal food are less morally culpable than those who steal because of greed.  Most would also agree that young people deserve a chance to come good.  On the other hand, people who just keep on offending can expect to be treated severely.

If another person was involved in the offence, the Magistrate or Judge will generally ask what sentence they received.  This is because fairness requires that like offences be treated alike.

After considering all of these factors, the Magistrate or Judge decides what the appropriate sentence should be. 

Mandatory imprisonment laws radically alter this process.

How does mandatory imprisonment affect the sentencing process?

Mandatory imprisonment laws force Magistrates and Judges to send all offenders to prison for prescribed periods of time.  This means that people who commit serious offences often get exactly the same punishment as those who commit very minor offences.  

For example, compare the sentences of two men who had both committed a third strike.  One stole a towel from a clothes line.  He got 12 months imprisonment.  One broke into two houses and stole $15,000 worth of property.  He also got 12 months.

The truth is that serious offenders have always been sentenced to imprisonment.  It is minor offenders that have not.

Recent changes to mandatory sentencing:

In July this year the government brought in some changes to the way mandatory sentencing worked.  These changes were a response to public pressure to reduce the harshness of the regime.  The changes also included expanding the concept of mandatory imprisonment to assaults and sexual offences (discussed above).

The three most significant changes were:

· the introduction of the concept of “exceptional circumstances.” Where a Magistrate or Judge finds that there are “exceptional circumstances” he is not required to sentence the offender to 14 days imprisonment 

· the introduction of “juvenile diversion” programs for young offenders (15 or 16 years) who have committed their second property offence.

· the streamlining of the sentencing provisions to ensure that property offenders are only sentenced to one minimum mandatory period of imprisonment regardless of the number of files that are before the court

Only the third change has proved to have any real impact.

	After three months, it is still possible to count on one hand the number of times a court has found that exceptional circumstances exist. 


Lawyers have spent days arguing about technical issues such as:

1. the meaning of “good character,” 

2. the meaning of “trivial,”

3. whether offences were committed in “substantially mitigating circumstances,” and

4. whether a sufficient effort towards restitution has been made.

In the Top End, as at November 1999, only three people have avoided imprisonment.  Those whose applications have been rejected include:

	Failed applications for exceptional circumstances

	A 17 year old volunteer bush fire fighter was asked to pawn a camera for a friend who had no drivers licence.  The camera turned out to be stolen.  The young man waited for 1 ½ hours for the police to arrive, co-operated fully and returned the camera.

19 year old man found a bag of pearls.  Three days later he had not reported the find to the police.  He was charged with unlawful possession.




	The North Australian Aboriginal Legal Aid Service has not represented one Aboriginal juvenile who has been referred to a juvenile diversion program.


This is partly because there are only a few programs in operation.  The programs have limited places.  There are no programs operating in remote communities.

The most important change is the amendments allowing a single finding of guilt in relation to multiple property offences.  This has ensured that property offenders are sentenced to one minimum mandatory term of imprisonment and not many.

Prior to the July, 1999 amendments, property offenders with multiple files were sentenced to the minimum mandatory period of imprisonment on each file.  This resulted in some people being sentenced for two years because they had two files.

North Australian Aboriginal Legal Aid Service welcomed this change.  However, it is incorrect to suggest that the regime has softened towards juveniles or first offenders.

Appendix B - Analysis of North Australian Aboriginal Legal Aid Service (NAALAS) statistics

NAALAS acted in approximately 2000 criminal matters between 8 March 1997 and 31 August 1999.

Of these 367 matters involved a mandatory sentencing charge as the major charge.  There are likely to be several hundreds other matters where there was a mandatory sentencing charge laid but because other serious charges were laid (for example an assault police charge) the file was less easy to identify.

The 367 matters that were identified were entered into a database and analysed.  There were 1115 charges entered into the database.  


















� 	National Crime Prevention (web page: http://ncp.gov.au)


� 	Australian Bureau of Statistics Crime and Safety report (1998) at page 12.


� 	Mrs Padghan-Purich, member for Nelson, parliamentary debate on the introduction of mandatory sentencing, 21 November, 1996


� 	Northern Territory News, Editorial, Wednesday 20 November 1996 


� 	Mrs Padghan-Purich, Parliamentary debates, 21 November 1996


� 	According to private polling conducted after their introduction, the laws were initially popular, particularly in the northern suburbs of Darwin.  It is not clear now whether that level of support has been maintained.


�  	Parliamentary debates, 21 November 1996


�  	8TOPFM 17 July, 1999, TV news 19 August, 1999


� 	Parliamentary debates November 1996


� 	There were some changes to the laws made in June 1999, however, those changes did not alter the essential character of the laws.  Nor was the public given any opportunity to discuss the changes when they were introduced.  These changes are discussed in the appendix.


� 	The report is entitled Sentencing Aboriginal People in the Northern Territory: A Statistical Analysis, Garth Luke and Chris Cuneen, May, 1998.


� 	The research was prepared by a special meeting of the Law and Justice Forum in 1998.  The Forum was made up of the CEO’s of relevant government departments and representatives of the Aboriginal Justice Advisory Committee.


� 	See appendix B for more details of this research.


� NT Police, Fire and Emergency Services Annual Reports 1996/97 and 1997/98.  In considering these figures it is important to remember that a number of factors may effect the reporting of crime.  These factors include public perceptions of the utility of making a police report, changes in the way in which the police force records information, and public concern about particular types of offences.  Examining crime reports over several years is more likely to provide a picture of crime trends than simply examining crime reports over say a two year period.


� Quarterly figures released by the Attorney Generals office indicated that property crime reports fluctuated between 1200 and 1600 between January 1994 and January 1998.  In January 1998 they were hovering around 1300 reports.


� Based on the number of property offenders represented by North Australian Aboriginal Legal Aid Service before and after the introduction of mandatory sentencing laws.  This takes into account the fact that the Miwatj Aboriginal Legal Service started operating in 1998 therby reducing North Australian Aboriginal Legal Aid Service caseload in the east Arnhem region.


� A second or third “strike” refers to the number of times an adult offender has been convicted under mandatory sentencing laws.  See appendix A for more information about mandatory sentencing.


� See the 1995/96 and 1997/98 annual reports


� “Selective Incapacitation and the Phantom of Deterrence” in R Harding (ed) Repeat Juvenile Offenders: The Failure of Selective Incapacitation In Western Australia University of WA (2nd edition, 1995)


� 


� 


� Communication from Sally Rush, Education Officer, NT Legal Aid Commission, and a participant in the Neighbourhood Watch workshops on sentencing. The outcome of the Neighbourhood Watch workshops is consistent with similar work done in other jurisdictions in Australia that has demonstrated that when the public is appraised of the facts in a particular case they are usually satisfied with the sentence imposed. See Ashworth and Hough, Sentencing and the Climate of Opinion [1996] Crim LR 776 at781


� NT News Editorial, 13 July, 1999


�  1996/97 and 1997/98 Police Service annual reports.  Whilst the 10% increase is not outside normal fluctuation ranges for reporting of that crime, the conclusion can be made that mandatory sentencing has not had a positive impact on safety levels.  It is important to note crime reports frequently fluctuate.  Crime reporting figures need to be examined over time.  They show that in the Northern Territory over a five year period beteen 1994 and 1998 property crime reports fluctuated between 1200 and 1600 reports.  The incrase in home breaking reports in 1997/98 is within the normal fluctuation pattern.  There is therefore no evidence based on crime reporting figures that mandatory sentencing is impacting in a psoitive way on safety levels in the community.


� Capturing Crims or Capturing Votes? The Aims and Effects of Mandatories Neil Morgan, 1999 University of NSW Law Journal at p273


� NT Police Fire and Emergency Services Annual Report 1997/98


� Repeat juvenile offenders R Harding UWA Crime Research Centre Research report 10 1995


� NT Correctional Services, Information on Departmental Juvenile Justice Services in the NT (1991).  See also discussion later in this report in the section Do the laws breach human rights?


� Then Attorney General, Denis Burke, Parliamentary debates 21 November 1996


� Calculated using data in the Northern Territory Correctional Services Annual Report 1997/98 at p 69


� These figures were calculated by comparing numbers of people in gaol for property offences as the major charge on 30 June 1996, 30 June 1997 and 30 June 1998.  Figures taken from Prisoners in Australia 1996, 1997, 1998 Reports prepared for the Corrective Services Ministers’ Council by the National Corrective Services Statistics Unit, Australian Bureau of Statistics; NT Correctional Services Annual Reports 1995/96,1996/97, and 1997/98


� Based on the 1999 March quarter results, Australian Bureau of Statistics, Australian Prisons


� Based on 1999 imprisonment trends, a comparison of numbers imprisoned on 30 June 1996, 1997 and 1998, and NT Correctional Services figures (average cost of imprisonment per day).


� Northern Territory News, Monday October 25 1999 page 2


� Northern Territory Correctional Services Annual Report 1996/97 at p.34


� Northern Territory Correctional Services Annual Report 1997/98


� NT Correctional Services Annual Report 1997/98


� NT  Correctional Services Annual Report 1997/98 at p 73.


� See Appendix B for details of this study.


� NT Police Fire and Emergency Annual Report 1997/98 at p 85.


� Interview about mandatory imprisonment, 8TOPFM, 17 July, 1996


� NT Correctional Services Annual report 1997/98.


� NT Police Fire and Emergency Annual Report 1997/98 at p 85.


� NT Women Lawyers Association analysis reported in the NT News, 30 October 1999, p 4.


� Sentencing Aboriginal People in the Northern Territory Luke and Cuneen May 1998


� 1996/97 and 1997/98 NT Correctional Services Annual Reports


� Parliamentary debates 14 October 1999.


� Parliamentary debates 15 October 1996


� 26% of charges in the North Australian Aboriginal Legal Aid Service study were unlawful entry charges. According to the NT Police Fire and Emergency Services Annual Report 1997/98 at p 85, about 65% of break-ins occur in peoples homes. Based on this trend approximately 17% of charges can be put in the home burglary category.


� Amercement is a type of punishment for an offence in respect of which the offender stood in the court of his lord, whether the King or his subject, at the mercy of the lord.


� Parliamentary debates 1996


� Parliamentary debates 1996


� Human Rights and Equal Opportunity Commission Submission to the Inquiry by the Joint Standing Committee on Treaties into the Status of the United Nations Convention on the Rights of the Child, July 1997 at p 6.


� Article 37 of the CROC


� NT Correctional Services have made this point - see discussion in section Is mandatory sentencing making the community safer


� Committee on the Rights of the Child, Concluding Observations on Australia’s 1st Report under the Convention on the Rights of the Child, adopted on 10 October, 1997.


� Senator Bob Brown’s private members bill is called the Human Rights (Sentencing of Juvenile Offenders) Bill


� Denis Burke parliamentary debates 13 October 1999


� Denis Burke Parliamentary Debates 13 October 1999


� Figures quoted by NT Labour Party during parliamentary debates on 13 October 1999
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