Representing Family Lawyers Throughout Australia

28 June 2004

Mr Philip Bailey

Acting Secretary

Senate Legal and Constitutional Legislation Committee
Parliament House

CANBERRA ACT 2600

Dear Mr Bailey
Inquiry into the Family Law Amendment Bill 2004

Thank you for your letter of 18 June 2004 inviting the Family Law Section of the
Law Council of Australia to contribute to the Committee’s Inquiry.

The two areas of greatest concern to FLS are the amendments proposed in:

e Part 16, item 139, which amends Section 117(1) of the Family Law Act
1975 to provide that the Family Law Rules “may provide that, in the
circumstances specified in the Rules, a party to proceedings under this
Act is to bear the costs of another party to those proceedings unless
the court otherwise orders”; and

e Part 17, ltem 140, which amends Section 123(1) of the Family Law Act
1975 by permitting the Family Law Rules to provide “for civil penalties
for failures to comply with the standard Rules of Court”.

FLS submits that the proposed amendments will:

(i) Create further non-uniform procedures in the Family Court of
Australia and Federal Magistrates Court, in direct conflict with the
Government's recommendations in its Federal Civil Justice Strategy
Paper (currently under consideration by the Government).

FLS submission to Senate Legal and Constitutional Legislation Committee 1
Family Law Amendment Bill 2004 - June 2004



(i) Enable the Family Court to make law which goes well beyond the
purpose for which the rule-making power exists.

(i)  Enable the Court to make rules which affect substantive rights - this
should be the province of elected Parliamentary representatives
rather than Family Court judges who are not accountable.

Further comments on the Bill are attached. These comments have previously
been forwarded to the Attorney-General’s Department and a number of Members
of the Parliament and the Senate.

Yours faithfully

i sl Yo b

Michael Foster
Chairman
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FAMILY LAW SECTION
LAW COUNCIL OF AUSTRALIA

COMMENTS ON THE FAMILY LAW AMENDMENT BILL 2004

The Family Law Section (FLS) has no comment on the following Parts of the Bill:

Part 1 — Parenting compliance regime

Part 2 - Costs and offers of settlement

Part 3 — Suspension of sentences of imprisonment

Part 4 — Enforcement (removal of information procedure)

Part 5 — Private Arbitration

Part 6 — Change of venue

Part 7 — Definition of disposition

Part 8 — Appeals

Part 9 — Transfer of matters from State courts of summary jurisdiction
to the Federal Magistrates Court

Part 10 — Terminology relating to divorce and principal relief

Part 11 — Leave to appeal

Part 12 — Power to dismiss appeal

Part 13 — Appeals to High Court

Part 15 — Frivolous or vexatious proceedings

Part 18 — Powers of judicial registrars

Comments on the remaining Parts are attached.
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