Mr RUDDOCK  (Berowra—Attorney-General) (9.08 a.m.) —I move:

That this bill be now read a second time.

The Family Law Amendment Bill 2004 is a part of the Howard government's continuing reform of the family law system.

In particular this bill addresses the interaction of bankruptcy law and family law, the enforcement of court orders and frivolous and/or vexatious proceedings. It includes a range of reforms to clarify the rule making power of the Family Court of Australia. The bill also contains technical amendments to the Family Law Act 1975 intended to improve the operation of the act, particularly amendments to modernise the terminology of the act. 

Some of the provisions in this bill relate to matters raised by the House of Representatives Standing Committee on Family and Community Affairs in its Every picture tells a story report. However, the government will be responding to that report separately.

This bill implements three recommendations of the joint task force Report on the use of bankruptcy and family law schemes to avoid payment of tax, which was provided to the former Attorney-General and the Assistant Treasurer in 2002.

The government intends to respond to the remaining recommendations in the report and announced, in December 2003, proposed amendments to the Bankruptcy Act and the Family Law Act to deal with those recommendations. Drafting of amendments to address the recommendations has raised complex issues and consultation is ongoing.

The aim of the amendments in this bill is to address the use of bankruptcy and family law schemes to avoid payment of tax. The amendments that address one of those recommendations do so by increasing certainty of standing for third party creditors to intervene in family law property proceedings and allow third party creditors to seek to have property orders set aside or overturned after they have been made. Third parties may also apply to the court for an order or injunction preventing the disposition of property pending an application to set aside or overturn a property order. The bill also includes a provision for notice to be provided to affected third parties in matters involving property orders.

Another amendment relating to bankruptcy and family law provides for a separation declaration for financial agreements generally, not only for superannuation agreements as currently is the case, to help ensure that financial agreements are not entered into by couples for the purposes of avoiding creditors.

The bill also contains amendments to address the issue of parenting orders not working in practice. A number of parenting orders, particularly those made by consent, are found not to work in practice. The bill contains amendments to provide a court with the power to vary, on its own motion, orders relating to children, at a hearing on a contravention application. The amendments also clarify the court's power to send parties in contravention proceedings to counselling and post-separation parenting programs.

Another amendment in the bill provides a right for persons who are determined not to be a parent of a child, through DNA testing or by other means, to recover any moneys paid for that child under maintenance orders.

The bill will strengthen the court's powers in relation to frivolous and vexatious proceedings. The amendments are intended to ensure the court has power to deal with both proceedings and litigants as comprehensively as possible.

A number of amendments in this bill clarify the Family Court's powers in a range of areas, including the court's rule making powers to support the new Family Law Rules 2004, which commenced operation on 29 March 2004, and in relation to change of venue of proceedings and the effect of offers of settlement.

In order to address noncompliance with the rules of court, the bill provides for cost consequences for breaches of those rules. Cost consequences will also apply where behaviour amounts to an unreasonable abuse of process. This will foster a culture of compliance with court orders. 

The bill also clarifies a number of issues relating to the operation of appeals. One amendment removes the power of the full court to issue a certificate requiring the High Court to hear an appeal where `an important question of law of public interest is involved'. This amendment was made in response to a recommendation of the Australian Law Reform Commission which the High Court and the Family Court agreed with. The government accepted the recommendation as the High Court through the special leave to appeal process should be in control of what matters are dealt with by that court.

The bill provides for the transfer of family law proceedings from state courts of summary jurisdiction (magistrates and local courts) direct to the Federal Magistrates Court on the court's own initiative. Many proceedings instituted in state courts in relation to property with a value of over $20,000 or in relation to contested parenting orders will be appropriate for determination by the Federal Magistrates Court. Currently the Family Law Act provides for transfers in such matters from courts of summary jurisdiction on the court's own initiative to the Family Court but not to the Federal Magistrates Court. The Family Court then transfers appropriate matters on to the Federal Magistrates Court. This amendment will enable a matter to be transferred directly to the Federal Magistrates Court and reduce unnecessary delays and obvious duplication.

The bill widens the range of matters which can be the subject of private arbitration. Currently the matters that can be dealt with by a private arbitrator under the Family Law Act are limited to matters which relate to property, spousal maintenance and maintenance agreements. The bill expands the scope to include financial agreements and certain orders in relation to superannuation.

The bill modernises the terminology of the act to terms which are commonly used and widely recognised thereby increasing the public's understanding of the act and accessibility to family law. This should particularly aid self-represented litigants. It will no doubt surprise many that the term `divorce' does not appear in the act. The term `dissolution of marriage' is simply replaced with `divorce'.

There are a range of other minor amendments to the bill.

The government is committed to enhancing and making more accessible and efficient the family law system and this bill is part of the government's commitment to that goal.

Full details of the measures contained in this bill are contained in the explanatory memorandum to the bill. I commend the bill to the House and present the explanatory memorandum.

Debate (on motion by Ms Roxon) adjourned

