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Subject: Inquiry into the Family Law Amendment Bilt 2003
Dear Ms Gell

Following is the Family Law Section of the Law Council of Australia preliminary
comments on the Bill and two amendments in the Bill that greatly concern FLS.
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Representing Family Lawyers Throughout Australia
14 July 2003 P g ramy

Senator Marise Payne

Chair '

Senate Legal and Canstitutional Commitiee
Room $1.161

Parliament House

CANBERRA ACT 2601

By facsimile: (02) 6277 5794

Dear Senator Payne
inquiry into the Family Law Amendment Bill 2003

The Fémiiy Law Amendment Bill 2003 was referred to your Committee on 14 May 2003.

| have attached for your information a copy of the preliminary comments on the Bill
which the Family Law Section of the Law Council of Australia (FLS) provided to the
Attorney General's Department in Jonuary this year. The Attomey-General's
Department has adopted some of the changes recommended by FLS and we
understand that a number of minor Government amendments will be recommended.
However, there are two amendments in the Bill that greatly concern FLS. These are:

{1} the proposed amendment to section 117(1) of the Family Law Act regarding
costs orders for child representatives; and

(2)  the retrospective application of the proposed amendments to section 90F of the
Family Law Act regarding financial agreements.

Costs orders for child representatives

From our discussions with the Attorney-General's Department it appears that the
Attorney-General is mindful of our concems about the possible impact of the proposed
amendment to section 117(1) but wishes fo proceed with the amendment on the basis
that he would monitor its impact. We do not believe that this is an adequate substitute
for the broad consuitation which should be a pre-requisite to any significant change in
family law which has the potential to impact adversely on children.

While the Committee’s examination of the Act provides an opportunity for some
consultation there is relatively littie public awareness of this Bill and consultation on this
type of possible change would normally be conducted by the Family Law Council or the
Altorney ~General's Department.

The amendment is the first major change in Family Law Act cost principles since the Act
began. operation in 1976 and there would be a range of stakeholders who are likely to
have a view about whether the long-standing principle that each party should pay his or
her own costs (Subject always. to judicial discretion to order otherwise) should be altered.
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The amendment is intended to effect the child representation area and there are be a
number of groups who should have been consulted, ranging from the Family Law
Council, to women's and men’s groups, to the legal aid commissions who manage many
child representation arrangements.

We have considerable doubt that it would be easy to legisiate quickly to reverse this
amendment if the government's monitoring of its effect showed that it resulted in fewer
child representatives being appointed.

FLS remains concerned that the proposed amendment will be interpreted by legal aid
commissions and the courts as intending that costs orders should be made in most
circurmstances, even where proceedings are resolved by consent. The amendment may
cause litigants, particutarly those who are self-funded, to oppose the appointment of a
child representative where it otherwise might seem appropriate. FLS is concerned that
the amendment will lead to a reduction in the number of cases where child
representatives are appointed. We have therefore suggested to the Attorney-General's
Department that the amendment be removed from the Bill until there can be broader
consultation and debate about its implications.

Financial Agreements

Subsection S0F({1) currently provides that, in certain circumstances, the power of the
court to make an order for maintenance for a party may be excluded by & financial
agreement made before or during marriage. The proposed amendment, which is o be
applied retrospectively, will invalidate those parts of a financial agreement which purport
to cancel the spousal maintenance rights of a party, where that party is in receipt of an
income tested pension, allowance or benefit. The amendments will apply to alf
agreements made since the commencement of the Family Law Amendment Act 2000 on
27 December 2000, and all future agreements.

FLS has advised the Government that it is only opposed to the retrospective application
of this amendment. Retrospective application has the potential to impact adversely on
both parties to an agreement who have settied their property affairs in good faith, and on
the basis of what was provided in the Family Law Amendment Act 2000. It also
significantly alters the conditions in which parties may have made settlement. There is
no ground to set aside an agreement under section 90K of the Family Law Act on the
basis that legislation is subsequently changed.

| would be happy to brief you further on these issues. My telephone number is
(03) 6235 1111,

Yours sincerely

Michael Foster
Chairman




e
L]
<
=

LAYA COUNCIL OF AUSTRALIA

'03 MON 14:41 FAX +61 2 6248 0639
2 6248 0639

147067

16

o LAk
&My ._o_ra»..ﬁa_
Al

N!D\

Reprasenting Family Lawyers Throughout Australia

FAMILY LAW SECTION
t AW COUNCIL OF AUSTRALIA

PRELIMINARY COMMENTS ON THE FAMILY LAW AMENDMENT BILL 2003

Schedule 2 — Use of audio links, video links etc

Proposed provision Comment

Division 3~ sections 102M | 1| This Division intreduces the concept of a split courl. FLS queries how it is envisaged that this concept witi work
and 102N in practice.

Section 10204{3) 2 FL.S queries whether the words "person giving testimony” should be “person appearing” and the second

refererice to “testimony” should be “appearanca”.

Section 102E (3)

3 FLS queries whether the words “persen giving testimony” should be "person making submissions” and the
second reference to “testimony” should be "submission”.

Family Law Amendment Bill - FLS oomments — January 2003 1
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Schedule 5 - Financial agreernents

Proposed provision

Comment

Section 80C

4 FLS gueries why the Department did not pick up previous FL.S submissions about altering section S0C to make
it clear that an agreement made alter separation bul before divorce falls within the definition of a financial
agreement. This is a major problem.

Section 90F(1)

5 51 FLS is strongly opposed to the retrospective application of this provision, Since the commencement of
Schedule 2 of the Family Law Amendment Acl 2000 in December 2000, many financial agreements have
been enfered into Dy parties on the basis of that Act. FLS is not opposed to the proposed amendment i it is
praspechive in effsct.

5.2 Retrospective application of the proposed provision has the potential tc impact adversely on parties to an
agreement who have settled thelr property affairs in good faith, and on the basis of what was provided in the
Family Law Amendment Act 2000. It may significantly alter the conditions in which parties may have made
setlement. There is no ground to set aside an agreement under section 90K of the FLA on the basis thata
provision has been retrospectively invalidated by legistation.

5.3 The intention to legislate retrospectively has not been publicly foreshadowed by the Government.

5.4 The proposed wording of section 90F(1) may creale uncertainty and ambiguity. The current saction 90F{1)
sets, as the point of enquiry as to whether the person is able to support themselves without a pension, the
day on which the agreement is made. The new subsection 90F(1A) talks about the agreement coming "into
effect”. That is the only reference in Part VIIIA to an agreement coming "into effect”. The anly other point of
time identified by the FLA is when an agreement is "binding”. FLS is concerned that the expression "comes
into effect” may be interpreted as the day on which the marriage breaks down or, in the case of a post
separation agreement, the day on which the agreement is invoked to defend a maintenance ctaim.

Famity Law Amendmeat Bl - FLS comments - January 2003 2
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Schedule 6 — Orders and injunctions binding third parties

Proposed provision

Comment

| ParVIlAA

7] This new Part appears lo deal only with issues relating to property settiement and injunctions. FLS queries
whether proceedings for spousal maintenance should also be included so that the jurisdiction exists whenever
e Courl is faced with a need to make orders in relalion to the financial affairs of the parties.

"Sections 90AE (3) (b) and
S0AF (3} (b)

7 FLS believes it may be appropriate to include afler the words “paid in full” something to the efiect of “in
accordance with the terms of the debt’. 1t might otherwise be possible to argue that although a debi would not
be paid within the time period permitied by the debt it would eventually be "paid in fulf’. The additional words
may, however, prevent an order being made where a debt is already in default. The drafting of this clause might
benefit from further discussion with FLS.
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Schedule 7 — Misceilaneous amendments

Proposed provision Comment

Section 19N 8 FLS has no comment on this amendment provided that it does not mit the scope for making further
amendments after the compietion of the current PDR Review. See letier from Gany Walls to Kym Duggan of
251002,

Saction 117 9

9.1 FLS is concemed that the word “shall” has been replaced by the word "must’ in subsection 117(1). Asit
presenily stands, the scheme of the section is that a person “shall” pay his ar her own costs unless the court
decides to make a costs order under sub section (2). The change in the long-standing wording may lead to
an interpretation that some change was intended by the legislature.

9.2 FLS has previously written to the Attomey-General regarding its epposition to the imposition of cost
recovery condiions as part of the Funding Agreements between the Commonwealth of Australia and
various State and Terrilory Legal Aid Cormmissions. See letter Garry Walls to Atlerney-Generai of
2 January 2001. The Child Representative’s role cenires around the besl interests of the child. An
abligation to pursue cost recovery in all or most circumstances can compromise the capacity of the Child
Representative {o achieve, often by negotiation rather than litigation, the best possible outcome for the chiid.

9.3 While FL.S supports a provision to clarify and confirm the jurisdiction of Courts to order costs against parties
and in favour of Child Representatives in the appropriate circumstances, the proposed provision goes much
further than this, raising some extremely important issuss. This proposed amendment should be the subject
of broad debate and consultation before a decision is taken to include it in a Bill.

9.4 Soma indication of the types of issues that will arise for discussion are as follows:

9.4.1 If the provision is intended to apply only where proceedings are determined by a judge then it will be
a strong discouragement against parties having their case judicially defermined. Discouragement
will impact most strongly on the party with financial resources wha will feel most vulnerabie to a
cosls order, and it will have least effect on an impecunious party. As well as being inequitable inils
efeot it will mean (hat in some cases the besl interests of a child are never properly addressed and
that meritorious applications are not pursued to the detriment of the child concerned.

Family Law Amendrment Bilf - FLS comments — January 2003 4
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Schedule 7 ~ Miscellaneous amendments continued. . ...

Praposed provision

Comment

Section 117 continued.....

942

943

244

If the provision is inlended lo apply even when proceedings settie it will tend to complicate and
prolong proceedings, to generate antagonism between parents, and to distract the parlies and the
Child Representative from working fowards an agreed settlement which focuses on the best
inferests of the child.

The role of a Child Representative will be compromised and enfarged. The Child Representative
{possibly even where proceedings have settied) will have to make inquiry and form a view aboul:
the merils of the position taken by each of the parties and also as to their financial circurnstances
so that the Child Representative can make appropriate submissions {o a Court faced with the
difficuit task of allocating financial responsibility.

The practical conseguence of the proposed amendment will often be to place the cost burden of
child representation on the befter-resourced parly who, faced with the cost of paying for his or her
own legal representation, is likety to abandon the application or response for fear of the financial
consequerices of pursuing il. It will be difficult for & Court te make a costs order against an
impecunious party whose uncooperalive parenting the Court may suspect as being the stimulus for
the proceedings. This is at odds with the traditional costs principle in the Family Courl, that
fitigants can seek the assistance of the Court to resolve family problems without the fear of a costs
order in most circumstances provided that they act responsibly.

9.5 Section 117 (2} seems to implicitly contradict subsection 117 (1). Itis hard to imagine what costs order

could be made by a courl under subsection (2) other than requiring the parties lo pay the Child
Representative’s cosls.

9.6 Section 117 {2) does not contemplate an order that costs not be paid.

8.7 Section 117 {1B) and 147 (2AXb) are confradiclory,

Farsify Law Amendment Bill - FLS comments — January 2003






