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Re Parenting Plans

The National Council of Single Mothers and their Children does not endorse the removal of the requirement to register parenting plans.  The registration of parenting plans is important to:

 (a) scrutiny that the plan meets the ‘best interests of the child’ test of family law legislation

(b) prompt parties to seek formal advice on their rights and interests in making agreements

(c ) protect parties from fraud and/or coercion about the existence and provisions of agreements

Removing the requirement to register parenting plans will also necessitate a continuation of decision-making within the adversarial private law framework.  Parenting plans were proposed originally as a way forward away from court orders, including consent orders, and the litigation framework.   Parties are prompted to use the litigation framework for a range of reasons including :

· it has been presented as a first option

· it offers some protection to parties from fraud and/or coercion

By removing the formal requirement to register plans, parties seeking protection from fraud/coercion have no alternative framework in which to make agreements with the benefit of advice and the protection of scrutiny and court authority.  The move demonstrates a lack of confidence in the Alternative Dispute Resolution framework and will promote the continuation of an adversarial litigious framework for the development of parenting agreements.   
The Commonwealth Ombudsman’s Report into Family Assistance payments (2003) noted that disputes between separated parents about the quantum of care were a driver of a significant number of complaints.  The Report also refers to Child Support Agency research (Wolffs and Shallcross 2000) which showed that payers and payees tended to disagree about the amount of care provided.  Given the increasing trend to calculate and apportion child support and Family Tax Benefit payments according to the number of hours each parent has the care of each child, and the need for documentation and verification, the removal of a requirement to register plans will exacerbate confusion about the care provided.
NCSMC receives numerous and continuing reports that informal post-separation parenting arrangements vary according to a range of factors including

· Each parent’s work commitments

· The availability and cost of child care

· The age of the child

· The sporting cultural social and recreational needs of the child

· The place of residence of the parents

· The health status of the parents, the child and other co-resident family members in each household

· The housing status of each parent

· The presence of abuse or violence in the relationships between any of the parties and other people with whom they come into contact.

A level of formality in registering parenting plans and their provisions assists determinations of changes of care patterns and reduces risks of child abductions and trauma to parents as the following case study illustrates.

Case Study: 

Following is a sequence of 5 emails from a mum trying to manage a change in care pattern in the context of violence. Note that her intention to advise Centrelink of changes to the pattern of care – that is to simply comply with the law and receive the correct amount  of FTB has frightening  consequences for herself and her daughter. 
1.  I am writing for your help.  My ex (not yet divorced) have been doing share care week on week off arrangement for the past twelve months.  He recently got a job where he had to start at 4am so our 2 year old daughter  M. came to live with me full time (for the past 6 weeks).  He sees her every second weekend.  I have just sent him an sms saying that I was going to ring centrelink to let them know that she is now living with me, to which he hit the roof as he obviously doesn’t want his payments taken away from him.  My dilemma is that we have two joint loans in both names, one which he took and one that I took after the separation.  He is now threatening the quit his job, claim himself bankrupt and collect our daughter from childcare this afternoon.  What the hell do I do?  We do not have any custody arrangements as foolishly I thought we could do this maturely.  I don’t know what to do anymore this has been going on, on and off for two years.  The only way he will stop threatening me is if I agree to go back to him - which of course I cannot and will not do.

What do I do about my daughter? Do I have legal legs to stand on? What do I do about the bankruptcy?  I work full time and I have two other children in my care from a previous relationship - I am tired and frightened.  I know that my daughter is better living with me, not because I think I am better but I can see the difference that these six weeks have made in her.  She never asks about her father, and generally doesn’t even want to go on the weekends that he is supposed to have her.  Who do I contact about my rights if he does try to take her from daycare?  I don’t want to give in to his threats anymore because my children and I cannot move on.  To him I am a quitter and he doesn't want his child to be brought up by someone like that.  The reason I left the relationship in the first place was because he was dominating and threatening, which I can assure you hasn't not ebbed, it has increased since my departure.  I had a nervous breakdown and wanted to end it all…….. Which sounds melodramatic but that’s what it was like,  I left him and went to live with my mother, he kept our daughter initially as I didn't have the courage to fight him.  He is both mentally and physically dominating. I have fought him over the past two years and now she is back but everytime something doesn't go his way we are back on the rollercoaster.  I understand his pride has been hurt or whatever it is that men go through, but I am entitled to a life as well! Can someone give me some advise asap please.  I am in Queensland. 

2. I have an appointment this afternoon with a solicitor, although I had a harrowing night last night, he came around and took M........ The legal people that I spoke with yesterday said I can't do much about it if he does take her, I have to wait until I get the custody order in place. I phoned the police last night as he came to my place to take her by force and they put me on hold for 40 mins - it wasn't life threatening enough apparently. I however can go and steal her back anytime I want...... This is really awful. I have never thought of my daughter as a piece of meat before. I will know more this afternoon and at least get the ball rolling with the custody papers - stretch marks don't count for much I guess, I feel so incredibly helpless. I wish I had of taken up kickboxing now. My appointment is in an hour .

3. I haven’t contacted anyone yet, I still can’t believe it happened.  No he didn't break in, my daughter let him in.  He told her he was taking her to McDonalds for dinner.  I was at the time cooking tea and didn't hear him at the door.  I had the whole placed locked with my car put away.  The first I knew he was there was when M. came running into the kitchen saying she was going to McDonalds, I turned around and he was there in the kitchen.   I think I would like to contact the domestic violence people if only for ways on how to deal with such a person, it still strikes me to this day how I can be so frightened of someone – it’s definitely not good.

4. I've done the solicitor thing, although she didn't tell me anything I didn't already know.  The papers are underway however. She is going to try and get them submitted.  I am not sure what to do now, wait?  I will drive by everyone’s house I know tonight to see if he is there, the confrontation thing isn't an option wouldn't be good for me her or anyone. I do need to know where she is. If she does go to daycare I will pinch her back and then go and hide somewhere until I hear back from the solicitor - I can do that! Believe it or not I am at work, I couldn't handle being at home, not that I have been much good at work mind you. I am just about to get in my car and cry. Hopefully something good will happen tonight?  She would be very confused by now and wanting to come home, she generally does that after she has been away for a night - wants to come home.
 5. I am okay and yes I have M. back now. He ended up bringing her back to me, because she was so upset. Poor little thing.  I am glad his conscience got the better of him. I am still waiting for the custody orders to be finalised but he is willing to not contest it. I will sleep a lot better once those papers have that government stamp on them.

The mother in the case study above never did make the call to Centrelink to advise of a change of care pattern. In consequence, until she secures a formal court order she continues to provide primary care and support for the child whilst payment of Family Tax Benefit and child support calculation wrongly continue to be represented showing 50/50 care and the child is unable to access an appropriate level of financial support.
The case study has been provided to demonstrate the trauma to small children and parents which poorly considered policies can produce.   The removal of the requirement to register Parenting Plans will leave families more exposed to coercion and fraud and without any scrutiny of children’s interests.

NCSMC recommends that provisions of the Bill scrapping the requirement to register Parenting Plans should not be supported.

 Re access to and use of Audio and Video Links

NCSMC strongly supports the extension of audio and video links in the Family Court and the Federal Magistrates Court. NCSMC considers that any party should be entitled to use the technology during proceedings.  

NCSMC notes that this change will be important to self-represented litigants who have experienced violence from the other party. Currently victims of violence face intimidation, harassment, assault and even murder by physically attending the court with their abuser and any associates from groups who attend court and intimidate victims of violence in support of their members.  
A consequence is that victims of violence who are unable to be physically present in the court with the person who has threatened or injured them or members of their family are disenfranchised from participation in court proceedings.   NCSMC is aware of a number of children who are unable to see a parent because the parent is too frightened to attend the court to support or respond to applications concerning children’s matters.
NCSMC recommends that provisions of the Bill providing access to video and audio links be supported with access to the technology as a non-discretionary entitlement of parties and witnesses.
Re Parenting Compliance Regime
NCSMC considers the three-stage parenting compliance regime to be a negative coercive and counter-productive approach to resolving contact issues which are primarily driven by unresolved problems of violence and safety.  Research into the operation of the Family Law Reform Act 1996 (Rhoades et al 2001) found that the majority of applications to the court for enforcement of contact were found to be without merit and used primarily as a means of harassing parents.  
The absence of community based courses to educate parents in post separation contact obligations referred to in the Bill’s Explanatory Memorandum is an indicator of the false presumptions which have underpinned the introduction of a compliance regime. These false presumptions appear to be grounded largely in compilations of anecdotal evidence from angry men’s groups claiming that mothers withhold contact.  Interviews with mothers about contact issues reveal that most mothers want and support their child’s contact with the father but that contact does not always occur because the contact parent does not take it and that children experience sadness, disappointment, low self-esteem and a feeling of rejection when their contact parent does not attend or communicate with them (McInnes 2001 – See Research Extract on this issue at Appendix 1).   
NCSMC notes that the Magellan Project (Brown et al 1998, 2001, 2001a) and the Family Law Council (2002) have identified serious flaws in the child protection processes attendant on allegations raised in the Family Court leaving children exposed to serious violence.  Data on family homicide indicates that the post-separation period is a high risk time for women and their children to be killed assaulted abused and threatened (Easteal 1992, 1993; Mouzos and Rushforth 2003). 
In the experience of NCSMC, fear of violence, neglect and abuse of children during contact are the reasons residence parents withhold contact.  This is consistent with the identified system failures of child protection in the family court such that children are ordered into the care of people they say have abused them (Hume 1996, 2003; Kaye, Stubbs and Tolmie 2003;  McInnes 2003; Rendell et al 2000). In short, mothers are not complying with contact because the contact results in abuse of the children. Therefore to address compliance by re-educating the mother is a complete misrecognition of the issues and is doomed to irrelevance to the actual problem. 

NCSMC recommends that the government adopt the recommendations of the Family Law Council (2002) to establish and fund child protection investigations for the Family Court and to introduce provisions similar to those of the Guardianship Act in New Zealand which focuses on the safety of parties when violence is raised as an issue.
NCSMC recommends amendments to section 68F of the Family Law Act to require that ‘safety’ is the threshold determinant of a child’s best interests when violence or abuse has been raised as an issue in the case and its use has been established on the balance of probabilities.  When violence is established as an issue, judges should be required to pursue a structured risk assessment similar to that used in the Guardianship Act in New Zealand. 

Section 16B(4) of the NZ Guardianship Act creates a rebuttable presumption against custody or unsupervised access being given to a perpetrator of violence unless the Family Court can be satisfied that the child will be safe during such arrangements. The section states that if allegations are made that one of the parties has used violence against the child who is the subject of the proceedings, or a child of the family, or against the other party to the proceedings, the Family Court must “as soon as practicable” determine whether such allegations have been proved. The burden of proof is the civil balance of probability standard (50.01%). If the Court is satisfied that “violence” (defined in the statute as physical and/ or sexual violence but extended by case law to include psychological violence as well) has occurred, the section creates a rebuttable presumption, mandating that the Court shall not make any order giving custody or unsupervised access to a violent party unless the Court is satisfied that the child will be safe. As with all rebuttable presumptions, once the Court is satisfied that “violence” has occurred, the onus shifts to the violent party who must then demonstrate that the child will be safe during visitation arrangements. Reflecting the provisions of the New Zealand Domestic Violence Act, court decisions have held that a single act of abuse may trigger the rebuttable presumption. As well, acts which in isolation may appear minor or trivial but which form a pattern of behaviour also may trigger the presumption. 

Section 16B(5) provides a list of statutory criteria which must be used by the Judge in deciding whether the child will be “safe”. These mandated factors make risk assessment the central feature of residence/contact disputes where domestic violence has been present.  They include the nature and seriousness of the violence; how recently and frequently such violence has occurred; the likelihood of further violence; the physical or emotional harm caused to the child by the violence; the opinions of the other party and the child as to safety; and any steps the violent party has taken to prevent further violence occurring.  The occurrence of such violence is the central issue of the court’s initial inquiry and the assessment of the risk of further violence occurring determines the shape of the residence/contact order.  

Re Financial Agreements
NCSMC opposes the removal of requirements for parties to financial agreements to obtain legal advice as to their rights and interests.  The removal of legal protections will disadvantage the more vulnerable parties to the agreement.  NCSMC opposes this measure.
Re miscellaneous amendments

NCSMC endorses the measure to extend the admissibility of evidence of  admissions of violence and abuse.
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Appendix 1 Extract from Doctoral research. Extract from Section on Post Separation Contact.
McInnes, E., (2001)  ‘Public Policy and Private Lives: Single Mothers, Social Policy and Gendered Violence’, Thesis Collection, Flinders University of SA.
The research studied 36 single mothers.  
Child Contact with Non-Resident Fathers 

Research into non-resident fathers’ relationships with their children has shown a trend for the level of contact to decline over time (FLC 1992; Kruk 1993; Nicholls and Pike 1998; Weir 1985).    In 1997, 41 per cent of children of separated parents saw their non-resident parent at least once every two weeks (ABS 1999:28).   Sixty-one per cent of children aged two or under saw their non-resident parent at least once per fortnight, compared to 33 per cent in the 15-17 age group (ABS 1999:28).  

The experiences of child contact of the single mothers in the sample reflected these statistics with 23 of the 36 mothers (64 percent) reporting little or no contact between their children and their father at the time of the interview.  In nine cases (25 percent) contact, including shared care, was seen to be positive and working well, and in four cases (11 percent) contact was experienced by respondents as abusive.    Seven of the nine contact cases in which contact was seen to work well, were separations of less than five years duration.

Pathways into separation affected contact arrangements with qualitative differences between the experiences of mothers who gave birth alone, those with non-violent separations and those with violent separations. None of the seven single mothers who had given birth alone reported having contact arrangements.  The eleven non-violent separations were equally divided between ‘positive’
 contact and no contact.  Of the 18 violent separations, ten (55 percent) had no contact, and the remaining eight cases were equally split between ‘positive’ and ‘negative’
 contact.  The following sections detail some of the different experiences of these groups.

The children of the seven mothers who gave birth alone had no contact with the other parent.  The two mothers who planned an independent birth had established conditions for no contact, whilst in the five unplanned pregnancies, fathers mainly avoided contact with their child.

I have tried everything to get him to visit his son. I even visited him and took photos. I have tried everything but he says ‘no I don’t want to’ (Judith, 34, 1 child). 

He doesn’t see her. I send things to him, but he doesn’t see her (Alison, 30, 1 child).

I've not spoken to him or heard from him or anything since I became pregnant (Juanita, 41, 1 child).

If he rings up to see him I have always said yes but he doesn’t ring (Bernadette, 25, 1 child).

He has tried occasionally to see her but she doesn’t want to see him and it’s up to her, it’s not up to me... but if he doesn’t turn up for ten years he can’t expect to walk in and she’s going to welcome him with open arms (Joanna, 32, 1 child).

The experiences of women who gave birth outside relationships were qualitatively different from those who separated, as none had to manage a co-parenting relationship with the other parent.   Fathers who had not sustained the relationship during the pregnancy did not seek any role in their child’s life.  The mothers who gave birth alone were conscious of their child’s needs for contact with male role models and looked to their male relatives and friends for support.  

One mother formally negotiated a ‘social father’ for her child.

I started negotiating with a gay friend of mine who had been interested also in parenting... He's actually acting as my baby's other parent. He's committed to fathering that child through life (Ann, 40, 1 child).

Mothers who gave birth alone experienced greater autonomy in their parenting role than separated mothers who were required to make arrangements with the other parent.

In non-violent relationships mothers were able to make agreements about contact with their ex-partner, often guided by conventional expectations about the pattern and duration of contact.

That was easily worked out, it has never been a problem. Every second weekend and half the school holidays. He didn’t want any more and I didn’t want him to have any more... I suggested it because it was the conventional pattern - it is what people do and he would have known that too  (Lois, 41, 2 children).

He comes over every now and again and visits them. He is coming next weekend actually (Sarina, 35, 2 children).

As with residence arrangements, mothers who did not fear violence from their ex-partner made informal agreements about contact, only involving court services when disputes arose.  In one case a father ended contact arrangements when he began to dispute paternity.

He wanted me to have a blood test and…We went to counselling and he said  ‘if you don’t have it done, I won’t have him any more’ and I said ‘if that’s the way you feel don’t have him any more’ (Grace, 41, 3 children).

Many mothers believed that contact with their father was good for children and had sought to maintain a relationship between them, even when there were difficulties.

I think it’s important for the girls to have contact with him.  Despite that I get angry with him he is quite a good father to them in lots of ways. He is a much better father now he doesn’t live with them...I have to keep working at it.  I decided at the beginning that I would and I have stuck to it (Anita, 38, 2 children).

I would look very closely at any kind of overnight access because I am concerned about his behaviour but I would never stop him from seeing the children (Kerry, 31, 2 children). 

The girlfriend… smacked her hands in his face one time and made him cry. I thought it was better him not being there (Grace, 41, 3 children).

He did harass me a bit a while back.  I ended up getting a silent number because he was just ringing me all the time ... He is not too bad now. He rings every second Sunday to speak to the children and leaves me alone (Sarina, 35, 2 children). 

In both non-violent and violent relationships, the majority of mothers had experienced a decline in contact past the initial separation.

He used to take her a little bit… but certainly after she turned three he left the country (Gloria, 36, 1 child).

He used to come around quite regularly... then he left to live with his parents… and he just grew apart from her.  He is at the stage now where he is not really interested in what she is doing (Trish, 21, 1 child).

The middle one saw him recently for four days but before that he hadn’t seen him for two and a half years. No contact…It’s very spasmodic, the contact (Beverley, 37,4 children).

Once I complained about the things he was doing and he chucked a wobbly and said he was never going to see the kids again and he has stuck with it (Kerry, 31, 2 children).

Sometimes he doesn't even bother (Katie, 31, 2 children).

The two older boys stopped seeing him a few years back. He hasn’t taken much interest in our son with Down’s Syndrome right through… he has on a regular basis, seen the 15 year old, but just this year he stopped seeing him as well (Hannah, 46, 5 children).

He would never see them… He was never there. He loves his kids but he is not interested (Elaine, 38, 3 children).

After I refused the blood test he didn’t see him.  Now he doesn’t have any contact at all (Grace, 41, 3 children).

In the experiences of many of the separated mothers in the sample, non-resident fathers were largely able to determine their own timetable of contact, to select the children they wanted to see, and the terms on which they would see them.   

I would deliver them to his door and pick them up from his door.  Once my car broke down and I asked him to drive two suburbs across Adelaide to bring them to me and I didn’t get them back for four days (Anita, 38, 2 children).

Mothers provided a residual care role supporting fathers’ contact, by continuing to provide care when fathers did not take contact.  Children’s lack of contact with their fathers meant that mothers were also unable to have some respite from care and responsibility.

If you don't have someone who's having the children on access weekends… you actually never get a break for yourself (Mabel, 36, 6 children).

I had an operation when my daughter was five.  Her father was looking after her.  It was his weekend. At the end of the weekend I was still very sick. I called her father… and he told me ‘bad luck, I'm going on holidays’...The system allows him to just walk away and leave me like this, and also my daughter (Sasha, 42, 1 child).

Decisions by fathers to stop contact impacted also on their children’s emotional well-being.

My daughter was quite clingy and missed him a lot.   I found it difficult to be the only one there (Gloria, 36, 1 child).

My daughter won’t have anything to do with her father... My son seems to really lament the loss of his dad, and he is fairly loyal, but loyal with a sense of realism (Kerry, 31, 2 children).

My daughter’s father has basically dumped her…but nobody says anything about him (Trish, 21, 1 child).

I can’t understand why he was saying he wasn’t the father. It was bad for the child (Grace, 41, 3 children).

Whilst women valued mothering and being a mother, the distribution of caring labour between parents emphasised the non-discretionary aspects of women’s relationship to mothering (Czapanskiy 1991; Lewis 1997:173).  Women were both allowed and required to provide continuing care for their children, whilst fathers could choose their involvement. 
Mothers with violent ex-partners who saw the children were able to gain some contribution to children’s care, however contact involved the stress of risks of further violence.

There was often conflict at exchange at access so we have been through the Family Court and had restraining orders put in place and conditions of access and that sort of thing (Tara, 36, 2 children).

They were so distraught when I got them back ...I don’t think he cares that he hurts them psychologically, I don’t think it crosses his mind (Anita, 38, 2 children).

When he does come to drop her off or pick her up ...he gets all his anger out on me.. I say to him ‘we're not together any more’ (Sally, 23, 1 child).

Women who had to maintain contact with a violent ex-partner for child contact purposes found that management of their ex-partner’s violence changed, but did not necessarily stop after separation.

I still have to appease his moods. Even though we are apart. I have to be careful about what the children might say on the phone to him so as not to rock the boat… in order to protect myself, to protect the children (Mabel, 36, 6 children).

Friends say ‘why do you pander to him?’ ... but until the kids are old enough to stand up for themselves I don’t want them to suffer (Anita, 38, 2 children).

Restraining orders were seen to provide only limited protection.

The restraining order gives some protection but it’s not total. There have been times when he's actually flouted that and caused damage to the house and what have you (Mabel, 36, 6 children).

Children were pressured during contact and forced to give information about their mother, or given misinformation about the situation.

He’s just caused so much trouble with me lately. I can’t cope because of what he’s saying to my daughter he sometimes confuses my daughter. She wants to know which one she’s going to listen to (Inez, 29, 4 children).

Even now he'll ring up and abuse me because the kids didn't have vegetables for tea last night.  They have to tell him things…There are questions about the boyfriend…and then my boyfriend’s being harassed and beaten up, and ... it’s  like ‘don't go near the boyfriend,  don't talk to him’, this sort of harassment which is ongoing for the kids, because I don't see a lot of him but they actually do (Katie, 31, 2 children).

Mothers were unable to prevent contact with abusing fathers who wanted contact, but sought to set some limits on it. 

I thought of them as my children because of what he did. I tended to think he wasn’t a proper true father to them.. so I allowed him the Saturday nights, weekly at first, and that was because of sexual abuse from him (Hannah, 46, 5 children).

Summary of Child Contact Negotiations

Mothers who gave birth alone did not have to negotiate a relationship with the child’s father, either because they had arranged for no links between themselves and the father, or because the father had little or no interest in the child.  These mothers looked to male relatives and friends to provide their children with male role models.

Most mothers who separated believed that contact with fathers was beneficial to children when they believed the children were safe.  The experiences of separated mothers fell into three main groups  - those whose children had continuing contact with non-violent fathers (5 cases out of 11 non-violent separations), those whose children had contact with violent fathers (8 cases out of 18 violent separations), and those who had little or no contact (16 cases).  

All of the mothers who had separated from non-violent relationships and whose children saw their fathers considered contact to be positive for the child/ren and experienced few difficulties in negotiating and agreeing to contact arrangements.  The pattern of ‘every second weekend and half the school holidays’ was considered normal and used as a guide for agreements.

Of the eight cases of continuing contact after violent separations four mothers saw the contact as good for the children and four experienced the contact as abusive.  The mothers who believed their children were safe during contact were more likely to report co-operative arrangements.  Mothers also recognised that they would be unlikely to be able to prevent contact.  Some women predicted that their ex-partners would lose interest in contact fairly quickly and avoided any action.   Mothers continued to provide care to children who did not go on contact visits, and enabled contact to occur at the father’s convenience.

In the cases where contact was experienced as abusive, mothers reported that violent ex-partners used the opportunity to continue to control and harass them.   Non-physical forms of abuse of children during contact included being questioned about their mother’s life, or given misinformation, or not returned when expected.  Mothers found that they still had to manage their ex-partner’s violence to try to protect the children during contact, and to protect themselves from attack.

�Cases in which mothers made no complaints about abuse of themselves or their children during contact were coded as ‘positive’ contact; i.e. contact was assumed to be positive unless otherwise indicated.


�Cases in which mothers complained about abuse of themselves or their children during contact were coded as ‘negative’ contact.





