Hobart Community Legal Service Inc.

Jane Hutchison – Manager Hobart Community Legal Service

Olivia Montgomery – Solicitor Hobart Community Legal Service

14 July 2003

FAMILY LAW AMENDMENT BILL 2003 

Submissions from the Hobart Community Legal Service

Hobart Community Legal Service Inc. (HCLS) is a not for profit community organisation funded by the Federal Attorney Generals Department to provide the following roles:

· Free legal advice

· Community Legal Education

· Law Reform & Advocacy

· Limited free legal casework

HCLS conducts its services from shop front locations in the Hobart CBD and an outreach office in Bridgewater shopping centre. Services include:

· Welfare Rights Advocacy

· Child Support Service (carer parents)

· Evening Advice Service

· Prisoner Advice Service

· Court Support Service

· Consumer Credit Helpline

In these roles HCLS relies on a paid workforce of seven people and a volunteer workforce of over 70 people.

FAMILY LAW AMENDMENT BILL 2003 

The area of interest which the Hobart Community Legal Service wishes to make comment on is in relation to the provisions in the Bill that provide clear power for courts to make orders binding on third parties when dealing with property settlements. 

Schedule 6 of the Bill provides for the Family Court to be given power to bind third parties in order to give effect to property settlements. This will apply for any creditor of a party to a marriage irrespective of whether the creditor is a friend, relative or financial institution. The Hobart Community Legal Service will focus on the creditor being a financial institution.

Currently, there is a number of problems in relation to financial liabilities of the marriage and Schedule 6 will enable a court to make orders that direct a third party to do something in relation to the property of a party to the marriage, or that alters the rights, liabilities or property interests of a third party in relation to a marriage. The fact that these amendments will allow a court to order that one of the spouses is no longer liable to the creditor is to be commended. There are many cases where, under the current legislation, this does not happen and a party to a marriage who believes they are no longer responsible for a debt is ultimately held responsible which results in severe financial hardship, even bankruptcy.

There are two case studies which we have dealt with at the Hobart Community Legal Service and would like to use as illustrations of where the current legislation has resulted in bankruptcy of one party to a marriage, despite them being of the belief that they were no longer liable for the debt.

CASE STUDY 1

The first is a case whereby an order in a property settlement was that the wife transfer her motor vehicle into her name only, thus removing her former husbands name from the registration papers and from the loan contract. She did remove his name from the registration papers but did not alter the loan documentation and re-finance in her name only. The loan contract had been taken out in both names for the value of approximately $50,000. The wife defaulted on the loan on a number of occasions and the car was eventually repossessed by the lending institution and sold for significantly less than its market value. After the sale of the vehicle there still remained a debt of just over $30,000. The wife was experiencing financial hardship, hence defaulting on the car loan, and had a number of other personal debts. She did not make any further repayments on the loan and eventually declared herself bankrupt. Because the wife had not re-financed the car loan, the husband was deemed liable for the debt and was pursued by the lending institution. He had no means to pay the outstanding debt and was eventually given no choice but to declare himself bankrupt.

Despite the fact that the wife had breached the court order by not transferring the loan into her name, it was too late for the husband because the bank pursued him as his name appeared on the loan documentation. The lending instution did not acknowledge the court order, which the wife had breached, their only concern was recouping their money and the husband was liable for the debt according to their documentation. If the proposed amendments were in operation, this situation could have been prevented by ordering that the husband was no longer liable to the financial institution and having this order binding on the financial institution itself.

CASE STUDY 2

The second case involved a middle aged couple, a property settlement was agreed to and registered with the Family Court, in this the wife agreed to hand over any interests that she had in properties held in joint names on the payment to her of $10,000.  The settlement also stated that the husband indemnified the wife against outstanding loans (in joint names) over these properties.  The wife received the $10,000 and assumed all was well.  However a couple of years later the husband declared himself bankrupt and the financial institution pursued the wife for the outstanding debt.  The wife was shocked when she discovered that the property settlement was not binding on the third party and found herself having to look at bankruptcy.

One concern which we do have in relation to these amendments is in relation to the re-financing of debts in a marriage. For example, if it was ordered that the husband transfer his interest in the matrimonial home to the wife, there are complications which can arise. In these cases it is a two-stage process, the first being to organise the transfer documentation which is quite straightforward, but where the problem lies is when the wife applies to the financial institution for the loan in her name only. In many cases the bank has lent the money on the basis of the two incomes, or in many cases, the husbands income alone if the wife is a home parent. The lending institution will quite often reject the wife's application for a loan on her own because of the low or single income. It needs to be ascertained prior to the court order, that the person who is going to become liable for the debt actually has the capacity to take on the debt or will be successful in a loan application in their name only. It will obviously cause significant problems if this is not ascertained before the altering of people’s interests in property.
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