[image: image1.wmf]

The Secretariat

Senate Legal and Constitutional Committee

Room S1.61 Parliament House

Canberra  ACT 2600

Email: legcon.sen@aph.gov.au

19 June 2003 

To the Secretariat

Inquiry into the Family Law Amendment Bill 2003

We write on behalf of the National Network of Womens Legal Services (NNWLS), a national group of Community Legal Centres specialising in women’s legal issues.  It is comprised of the following agencies, some of which have been operating for over 20 years:


Women’s Legal Services located in each capital city in each State and Territory;


Indigenous Women’s Legal Services;


Domestic Violence Legal Services;


Rural Women’s Outreach workers located at 9 generalist Community Legal Centres 

Women's Legal Services offer free legal advice, information, representation and legal education for women, providing assistance to about 25,000 women across Australia. We target disadvantaged women including women from non-English speaking backgrounds, rural women, women with disabilities and indigenous women.   As a consequence, the NNWLS has developed an expertise in family law, violence against women and the legal aid system, as it affects women. 

We have read a copy of the Family Law Amendment Bill 2003 (FLAB) and understand that the Senate Committee is now considering it.

The Network supports all but one of the proposals in the Bill.  We urge the Committee to recommend removal of the proposals in s117 (1) and s 177 (1A) from the Bill. Further we have suggested a small change to cl 65LA of the Bill at page 3 of this letter.

Proposal not supported by the Network

The costs of the child representative

Schedule 7 of the Bill proposes to amend s117 (1) (b) so that each party to a proceeding bears the costs of the child representative, in such proportion as the Court orders. While this provision is qualified by s117 (1A) (a) and (b) which states that parties in receipt of legal aid and parties in financial hardship are excluded from this provision we remain very concerned about this proposal. 

Section 117 (1) and (1A) represent a substantial variation to current practice in many States.  While in some States such as NSW it has become practice for the Legal Aid Commission to bill the parties for a portion of the cost of the child representative, this is not a standard practice in other States.  In other States such as Queensland parties are not expected to contribute to the costs of the child representative. 

We are concerned that enshrining an ad hoc practice in legislation, despite the s117 (1A) exception,  will still leave many women who are on low incomes liable to pay a portion of the costs of the child representative. Child representatives are commonly appointed in matters where the resident mother is already struggling to protect her children against an abusive father. These mothers are often self-represented litigants because they are not able to get legal aid and cannot afford private legal representation. Alternatively they have secured loans from friends and family or taken second jobs to pay the costs of litigation because they are concerned to protect their children. To ask these women to then also make a contribution to the costs of the child representative may mean that she does not continue with her application because of its financial consequences.  To discontinue these proceedings may not be in the child’s best interests.

Recovering costs of the child representative from the parties may also compromise the role of the child representative if they have to make submissions about whether one or both parties should make a contribution to their costs. We believe it will only increase some parties perception of bias or feelings of antagonism.

The proposal moves the responsibility for protecting and advocating for children in the legal system from government to private citizens.  We do not believe this is a responsibility that the government can rightly abdicate. We strongly believe that the provision of legal representation for children where their guardians are in dispute should remain the sole responsibility of government. To have this cost transferred to private parties by enshrining an ad hoc practice in legislation is of utmost concern to the Network. 

We are also concerned that this proposal was not contained in the exposure draft of the Bill released by the Attorney Generals’ Department in early 2002. In our view the proposal clearly needs broad consultation to ascertain its serious effects on litigants and the role of the child representative. For these reasons we do not support this proposal.

Removal of the requirement to register Parenting Plans

The Bill proposes to introduce parenting plans which do not have to be registered and can then be varied or revoked by written agreement between the parties. In our experience, very few women attending our services opt for Parenting Plans over consent orders.  Perhaps the legislative proposals in the Bill may change this and the removal of the requirement to register the Plans may mean that Plans are used more often.

However we believe that overall, Parenting Plans remain problematic despite the proposals in the Bill. To require registration of a Parenting Plan allows the Court to scutinise the arrangements proposed in the Plan. To remove the requirement to register Plans and allow them to be varied by agreement may present some concerns for women victims of violence, who are pressured into inappropriate arrangements. These arrangements will no longer be scrutinised by the Court. Further, to allow the Plan to be varied or revoked by written agreement may, in these circumstances,  allow an abusive father to just continue his abuse by pushing for new "agreements" as and when they suit him.  

From our experiences, where women are intending to sign consent orders they often have them checked before filing, whereas with written unregistered Parenting Plans they may be less likely to do so. Women commonly approach us for assistance to put written agreements into consent orders. Often, once we advise them of the legal effects of the agreements they realise the legal problems they will have with them and make appropriate changes.  We are concerned that if the requirement to register Parenting Plans is removed, clients will agree to the Plans without any legal advice and without scrutiny by the Court. We are concerned that Parenting Plans will be promoted through mediation services and agreed to ‘in the shadow of the law’ and we would not support such an outcome.  An alternative to non-registration may be a reduction in the level of detail required for registration of a Parenting Plan together with provision which allow parties to vary the Plan without needing to revoke it.
Proposals supported by the Network

We are very encouraged by proposals in the Bill to allow evidence to be given by way of audio and video links in Schedule 2 of the Bill. This will be of considerable assistance to our clients who live in rural areas and travel at considerable expense to cities for numerous court events.   We are however concerned about clause 102K of the Bill allowing the Court to make order it thinks just for the payment of expenses in connection with providing the video/audio link. Many of our clients would not be in a position to contribute to the costs of using this technology. The legislation should make it clear that, for reasons of access to justice, the costs of using video/audio link be waived for clients in circumstances of financial hardship. Alternatively, the Family Court could make this clear by way of a Practice Direction. 

The Network is pleased by the proposals in the Bill to give judges a wide discretion to allow the evidence to be given by these alternative means including allowing the evidence to be given in this way on the Court or judge’s own initiative. 

We wait with interest to see whether these amendments will encourage judges to also allow evidence to be given by video/audio link where there is a history of domestic violence where a woman feels intimidated being in the same room as her ex-partner. 

We are also pleased with the amendments proposed in Schedule 4 of the Bill which allows providers of parenting programs to make an initial assessment as to the suitability of the party concerned to attend a program.  We have written to you on several occasions over the last 18 months expressing our concerns about Court ordered attendance at post separation programs following a Court’s finding of a contravention. Many service providers have contacted us about this matter concerned about dealing with violent parties who were ordered to attend the programs. The changes proposed in the Bill would alleviate some of these concerns, by allowing service providers to make an assessment as to the suitability of a person to attend a post-separation program. 

While clause 65 LA (1) (b) of the Bill deals with the process if the party is assessed as suitable, we believe a further sub-clause should be inserted which outlines the process if that party is assessed as unsuitable.  For example, the Committee could recommend the insertion of a ‘trigger’ that if the provider assessed the party as unsuitable, an assessment report to this effect would be returned to the Court and the matter be listed for review by a Registrar.

We are concerned that there may be a situation where a resident mother has contravened a contact order due to threats of violence against her or her children by the contact father. In the Bill as it currently reads the Court may send the mother to a provider for an assessment and the provider may assess her as unsuitable to attend a program determining instead that the issue is the contact father’s violence and that infact she did everything reasonable to keep the children safe. We could foresee a situation where the father again applies under s.112 AD for a contravention order. This form of ‘systems abuse’ is commonly experienced by some of our clients. A sub-clause which would require the provider, in the event that the party is assessed as unsuitable, to report this back to the Court and require that the matter is reviewed by Registrar would, in our view, be prudent Court case management.   

The National Network of Women’s Legal Services welcomes the changes in Schedule 5 of the Bill removing some of the restrictions on the Family Court to deal with maintenance where there is also a financial agreement between the parties. 

The changes outlined in the Bill at Schedule 6 have been long awaited by the Network. We have lobbied government, banks and credit providers as well as the Banking Ombudsman in an effort to raise the issues for women left paying their husband’s debts.  We support the definitions of matrimonial cause and property being extended to include a debt owed by a party to a marriage as outlined in clause 90AD of the Bill. 

The Network welcomes the proposals to insert clause 90AE (3) allowing Courts to make orders  

· substituting one party for both parties or the other party in relation to a debt owed to a creditor

· apportioning debt so that parties to a marriage are liable for different parts of the debt owed to the creditor and 

· directing a company to register a transfer of shares from one party to the other. 

Many clients of Women’s Legal Services who regularly find themselves repaying their ex-husband’s debts, particularly gambling debts, will be relieved by these proposals. The government’s preparedness to make changes in this area will make a considerable difference to the post-separation financial circumstances of many of our clients and their resident children.

The Network is also very supportive of the proposals in the Bill allowing the Court to alter property interests where the property has been sold to third parties. This has been a longstanding problem for many of our clients where marital property in the husband’s name is then, for example, sold by the husband to his family, prior to separation, to prevent the wife making a claim. The proposals in clause 90AF of the Bill will alleviate this problem significantly.  

Finally the changes to section 19N of the FLA proposed in the Bill will assist the Court to protect children from further abuse, by introducing a much-needed exception to the confidentiality of counseling and mediation.  Many resident mothers who contact Women’s Legal Services are forced to use the Family Court to protect their children from further abuse and as such we welcome this proposal. 

We would be pleased to discuss these matters further with you and can be contacted on 02-97497700 or via email on Catherine_Carney@fcl.fl.asn.au.

Yours faithfully,

Catherine Carney

Principal Solicitor

Women’s Legal Resources Centre 

on behalf of the National Network of Women’s Legal Services
ABN  88 002 387 699                                                                                                                                                                                         A.C.N. 002 387 699

Telephone advice:  (02) 9749 5533  * TTY Free Call: 1800 674 333  * Indigenous Women’s Contact: 1800 639 784  * Country Free Call: 1800 801 501

P.O. Box 37 Lidcombe North, NSW 2141     * Administration:  (02) 9749 7700     * Facsimile:  (02) 9749 4433    * Email:  Womens_NSW@fcl.fl.asn.au
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