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Family Law Amendment Bill 2003

Committee met at 2.06 p.m.

unknownunknown1FARRAR, Mr Denis, Treasurer, Family Law Section, Law Council of Australia 

unknownunknown1FORD, Ms Juliette Martine, Member, Family Law Section, Law Council of Australia

100001CHAIR0CHAIR—I declare open this public hearing of the Senate Legal and Constitutional Legislation Committee and welcome everyone here today. This is the committee’s first and only hearing into the provisions of the R1735Family Law Amendment Bill 2003. The provisions of the bill were referred to the committee on 14 May 2003 for inquiry and report by 13 August. Amongst other things, the bill proposes changes to the Family Law Act 1975 concerning the registration of parenting plans, financial agreements, orders and injunctions binding third parties and the use that may be made of disclosures and admissions of child abuse. The committee has received 11 submissions for this inquiry, one of which is confidential. All others have been authorised for publication and will be available shortly on the committee’s web site.

I remind witnesses of the notes they have received relating to parliamentary privilege and the protection of official witnesses. Further copies of those notes are available from the secretariat. Witnesses are also reminded that the giving of false or misleading evidence to the committee may constitute a contempt of the Senate. The committee prefers all evidence to be given in public, but under the Senate’s resolutions witnesses do have the right to request to be heard in private session. It is important that the committee is given notice if a witness intends to ask to give evidence in camera. I now welcome our first witnesses, appearing on behalf of the Family Law Section of the Law Council of Australia.

unknown1unknown1Mr Farrar—I am also appearing in my capacity as President of the Law Society of the Australian Capital Territory.

100001CHAIR0CHAIR—Thank you very much, Ms Ford and Mr Farrar. The committee has before it the submission of the Family Law Section of the Law Council of Australia. Are you aware of any alterations or corrections that you wish to make to that written submission?

unknown1unknown1Mr Farrar—Is that the letter dated 14 July?

100001CHAIR0CHAIR—Yes, it is.

unknown1unknown1Mr Farrar—I am not aware of any alterations that the section would seek to make.

100001CHAIR0CHAIR—I will ask you to make an opening statement and, at the conclusion of that, invite my colleagues to address questions to you both.

unknown1unknown1Mr Farrar—Thank you. I apologise to the committee for our lateness today. We were in the building but not quite in the right place. The Family Law Section has some concerns, as identified in the submission that we have put before the Senate. We believe that the inquiry into the amending bill should focus on what we say are contentious issues. We have identified them in a letter dated 14 July, and they are essentially in two areas.
Dealing with them in the order which they appear in the letter, the first is the proposed amendment to section 117(1) of the Family Law Act regarding costs orders in favour of child representatives. Senators would be aware that the Family Law Act contains a section which provides that each party in proceedings would normally be liable to pay their own costs. It goes on to say that, in circumstances as set out in subsection (2), a court exercising jurisdiction under the Family Law Act can make an order that a party pay all or some of the costs of another party. The High Court in Penfold’s case held that that is not so much creating an exception to a general rule but simply stating that the court has an overriding discretion to make an order for costs if the circumstances set out in subsection (2A) justify doing so.

The appointment of child representatives are a fairly common occurrence in parenting disputes before the Family Court and other courts exercising jurisdiction under the Family Law Act. Their prevalence varies from place to place: for example, I understand that the prevalence of a child representative in, say, the Family Court in Canberra is less frequent than in proceedings in some of the CBD areas of Sydney—in proceedings in the Sydney registry and perhaps the Parramatta registry—as well as in Melbourne. One can speculate the reasons for that, but it is not relevant to today. When a child representative is appointed, that lawyer has the responsibility to provide to the court material which, by way of evidence, the parties themselves may not have adduced and to represent the interests of the child as distinct from the interests or the wishes of the parties. Sometimes that includes representing to the court the wishes of the child where those wishes may have some weight in the proceedings. 

The Family Court in a number of decisions has laid down guidelines as to how a child representative is to conduct themselves and the circumstances in which it is indicated that a judge should appoint a child representative. Child representatives, by and large, fulfil a very useful and valuable purpose in parenting disputes and we believe their advent has meant that decisions made by judges in those matters are made with the best available evidence, and that is vital.

Within the last five years throughout the legal aid system in Australia there has been considerable stress from the point of view of cost recovery. The Senate has a separate inquiry under way in relation to legal aid issues, and at some future date you might find me addressing that committee or this committee—I am not sure which one it will be. The position of the Law Council of Australia in relation to legal aid funding is that there has been a significant reduction in real terms over the last six years of the Commonwealth’s funding of legal aid in Australia. Today is not the opportunity to berate the government about that, but to say that legal aid finances child representatives. The legal aid commissions in the various states and territories pay the costs of the lawyer who represents children. Hitherto, it has been exceptional that the parties have been ordered or required to contribute to those costs. If we go back to the legal aid funding agreements, we find that when they were introduced in the last round there is a condition that state and territory legal aid commissions must instruct lawyers who are appointed to represent children to seek orders for costs against the parties in the proceedings.

That is a condition that the Law Council has written to the Attorney-General opposing, but it is nonetheless a condition that appears in the current funding agreements and which, as far as we understand, is likely to be replicated in the new round of funding agreements that are currently under negotiation and which will take effect from July next year. That is of grave concern to us because we believe that that requirement fundamentally undermines the role of the child representative. It puts the child representative at odds with the parties from the inception of the appointment. It makes the child representative the enemy of the parties as the child representative could potentially be viewed in that capacity. The parties will be aware that if a child representative is appointed that person will be required, or will prima facie be entitled, to have them pay their costs.

The Family Court has hitherto in a few decisions of single judges held that, notwithstanding the funding conditions in the legal aid agreements, the Family Court’s discretion whether to make costs orders is unaffected by funding conditions or agreements between the states and the Commonwealth about legal aid funds. Some judges have taken the view that they will not be prepared to make an order that the parties meet the costs of the child representative simply because the Commonwealth has imposed such a condition on the legal aid funds that it gives to the states and territories. Indeed, in Clark’s case, Justice Faulks of the Family Court sitting in Canberra ruled that if the Commonwealth wanted to fetter the discretion of the court in that way it would have to legislate to do so, and we think that the bill is now in this form because the Commonwealth has taken that initiative.

We believe that if the proposed section is enacted in the form that appears in the bill—and I am referring to page 46 of the bill and to the miscellaneous amendments in schedule 7—subsection 117(1), which is the costs section, contains the principle that each of the parties ‘must bear, in such proportion as the court considers just, the costs of the child representative’. Prima facie it creates an obligation on the parties to meet the costs. One might say that the judge has some discretion as to the proportion, and maybe creative judges might consider the proportions to be nil-nil, but one would think that the legislative intention is clear and that is that the parties will meet the costs. We believe that that is an unfortunate imposition and that the child representative’s task is difficult enough without the parties being suspicious or even hostile right from the outset to the presence of a child representative in the proceedings. 

We also think that it imposes on the child representative certain constraints in the way that person does the job that may be inimical to the proper carrying out of their functions. For example, when confronted by parties which ostensibly do not have very much money, a child representative might feel reluctance in fulfilling the task as comprehensibly as they might. The child representative might not seek to put on evidence from prospective witnesses who have not already been called by the parties and curtail their work. After the matter is completed it would seem that the child representative will have the task of recovering these costs from the parties. I do not think that experienced lawyers want the role of being a revenue collector on behalf of legal aid authorities and that is potentially what they will be. We think that the courts should retain the discretion to make orders for costs in appropriate cases and not have a prima facie obligation to order that the parties meet those costs.

I want to move on to the other major area, which is financial agreements. The amendment to section 90F in effect closes a loophole which, from our perspective, was probably an oversight in the original drafting of the amending division of the Family Law Act when binding financial agreements—or BFAs, as some people call them—were introduced. It ensures that an agreement under that section which provides that no maintenance will be claimed will not have effect, or at least that clause will not have effect, if at the time the party was reliant upon an income tested pension allowance or benefit. This is a principle that recurs in various places within the Family Law Act—the notion that the revenue should be protected against sweetheart deals between parties that might impact on social security entitlements or other income tested allowances by maximising those allowances and minimising the maintenance obligations of a person who would otherwise have an obligation to contribute.

We do not have a problem with the closing of that loophole. What we have a problem with is the fact that for the last three years people have been reading that legislation and using it in the way that parliament intended to formalise financial agreements and probably a certain number have used the fact that it was possible to contract out of maintenance obligations without regard to the revenue considerations because those words were not in the section. Financial agreements can be used to formalise property settlements as well as maintenance matters, and quite commonly an agreement would cover both areas—both property and maintenance.

It could therefore be that, because of the retrospective effect of the proposed amendment, agreements entered into in good faith on an understanding of what the law was at the time they were signed now mean something different and do not have the legal and binding effect that the parties intended or thought they did at the time they signed them—that is, their effect is not to oust a person’s obligations to pay maintenance for their spouse. It may have been, for example, that the parties agreed that a greater share of property would go to that spouse in consideration or part consideration for them agreeing not to claim maintenance. As presently drafted, we see this amendment as undoing that intention in agreements that have already been signed and put into effect by the parties.

We think that the retrospective aspect of this amendment is an unfortunate thing because those agreements, as senators will be aware, only become binding when the parties sign them and have independent legal advice from lawyers who certify that they have given that advice. These are not agreements that are, therefore, likely to have been entered into in circumstances where insufficient consideration of their legal entitlements was given. These agreements are usually negotiated between the parties with the assistance of their lawyers, and to now change the ground rules for agreements that have already been signed in the last three years is not an appropriate step to take. Those are the two matters the Law Council put in its letter of submission, but I am aware that there are other important amendments within the bill, and I wanted to touch on some of those, particularly those dealing with third parties.

100003CHAIR0CHAIR—Mr Farrar, I want to make sure that members of the committee also have time to ask questions of you.

unknown3unknown1Mr Farrar—I will be brief about this. Division 2, which in my copy of the bill appears as section 90AE, empowers the court exercising jurisdiction under the Family Law Act to make orders for property settlement under section 79 and to grant injunctions that essentially bind third parties. Ignoring for the moment the question of whether that is within constitutional power—which is not the purpose of my comments today and may be for another time and another place—the Law Council supports this amendment.

We understand that some elements of the finance industry are concerned about how wide reaching these amendments might be. For our part, we say that the bill, as drafted, ensures that a third party creditor will be given ample opportunity to have notice of, and even be involved in, any application before the court which might seek to take away their right to recover from one party. The bill proposes that the court will not make an order unless it is reasonably necessary to effect the division of property between the parties and if it is clear that the party who has being left with the debt is able to meet that liability and that the third party has been accorded procedural fairness. The same principles apply in relation to injunctions.

The Family Law Act, in its interpretation by the Family Court in property matters, generally operates on the basis that one adds up the assets, subtracts the liabilities and looks at what is left, and that is what the court then divides between the parties in the proceedings. This bill does not detract from that approach. This bill enables the court to make orders after considering the interests of third parties and hearing from them if they wish to be heard, which might alleviate the liability of one of the parties to that third party. It does not detract from the standard approach, which is that property settlements are normally about net assets and not some other figure. We support that; it is an appropriate power for the court to have. I am happy to answer any questions that senators might have.

100004CHAIR0CHAIR—Thank you, Mr Farrar. Ms Ford, you have nothing to add at this point?

unknown4unknown1Ms Ford—In relation to the financial agreement issue, the agreements were introduced into the act to enable the parties to have certainty in relation to the outcome. The other point was, of course, to encourage people not to access the court and to come to an agreement outside the court system. By retrospectively changing the legislation there is the temptation for parties to revisit the agreement and to look at not only the payment of maintenance but also the whole property settlement under which the atmosphere of the agreement was negotiated in the first place. So there would be a concern that the whole reason why the agreements were introduced into the legislation in the first place could be undermined to some extent.

100004CHAIR0CHAIR—It is a catch-22, though, isn’t it? There are issues with the system as it works currently. The changes are proposed but the picture that you paint is really a catch-22.

unknown4unknown1Ms Ford—Quite, save that when the parties negotiated the agreement they negotiated under the legislation as it was at that time. If you ask parties to try to negotiate in an environment in which they are anticipating what the law may be in future, particularly when you place high obligations upon the parties to obtain independent legal advice in relation to the content of the agreement, which includes this issue, the lawyer advising that party can only advise that party in accordance with what the law is at that time. That is really the issue.

100004CHAIR0CHAIR—This committee is well aware of that; we went over it in great detail at the time of the introduction of the original legislation in all these areas. I have a couple of quick questions. Mr Farrar, as to the Family Law Section’s submission, there is a reference early in that letter of 14 July to relatively little public awareness of the bill. I was under the impression that in fact there had been a reasonable amount of consultation on this bill and that there had been some effort to consult with key groups in the area, yet as I read your submission it became clear to me that you had ongoing concerns about that.

unknown4unknown1Mr Farrar—I can only speak for the knowledge within the family law branch of the—

100004CHAIR0CHAIR—But you would seem to be an obvious group with whom to consult.

unknown4unknown1Mr Farrar—Indeed. The bill in its original form had a number of other provisions in it. We made submissions about that, and many of those have been picked up and, for various other reasons, the bill is not in its original form. The cost of child representatives has probably been an issue of some notoriety over the last four or five years. But, having said that, I do not think it has really hit anybody’s hip pocket in the way that it will if this section is enacted. We believe that perhaps there has not been that realisation within the consumer groups of family law or within the court. Certainly among our membership this submission is the culmination of distilled responses to that. We think it is appropriate for the committee to take account of those issues; we do not press it any stronger than that.

100004CHAIR0CHAIR—You also mentioned in your evidence, and in your submission, correspondence from the Family Law Section to the Attorney-General, but you do not refer to a response from the Attorney-General, in relation to the question of costs for the child representative. Has there been a response to which you can direct the committee?

unknown5unknown1Mr Farrar—I am not aware of one. Certainly this matter was the subject of correspondence going back to the time that the legal aid agreements were negotiated. Mr Duggan, who I think is to appear before you shortly, may be able to check that. Off the top of my head, I cannot recall a response from the Attorney-General specifically in relation to the issue. I suppose we interpreted the existence of the bill in this form as indicative that the Attorney had listened to us but is of the view that it should be enacted. As we understand it, there will be some oversight as to how the section will operate in practice, once it is up and running.

100005CHAIR0CHAIR—But you make the point in your submission that making a legislative change to address the problem, if the problem that you envisage does arise, is not a simple process.

unknown5unknown1Mr Farrar—Which particular part of the submission are you referring to? Is it at the top of page 2?

100005CHAIR0CHAIR—Yes.

unknown5unknown1Mr Farrar—I understand that there will be representatives from some organisations, perhaps the National Network of Women’s Legal Centres, for example, who will be addressing you shortly on that issue. Beyond that, we represent practitioners who represent people in Family Court proceedings; indeed, we conduct training courses for child representatives. These days the Family Court would normally only appoint as a child representative somebody who has done our course, to ensure that they have a sensitivity to the issues and responsibilities involved in child representation. So we believe we have a fairly important and relevant stance on this. But I am not sure that I can really speak for other interested parties, who no doubt will speak for themselves.

84N5Ludwig, Sen Joe0Senator LUDWIG—You mention representing family lawyers throughout Australia in the attachment to your submission, and then you go through a number of proposed provisions and then there are some comments.

unknown5unknown1Mr Farrar—Yes.

84N5Ludwig, Sen Joe0Senator LUDWIG—You said there are two issues, which you have drawn out and spoken about today, notwithstanding the third issue that you also commented on. Of those in this list, are you able identify which ones have been picked up by the department and put in the amendments and which ones have been rejected?

unknown5unknown1Mr Farrar—I was afraid you would ask me that.

84N5Ludwig, Sen Joe0Senator LUDWIG—Yes. I am happy for you to take it away and give it some thought.

unknown5unknown1Mr Farrar—I did not prepare to answer that question today, but I can tell you from my knowledge of the way the submissions have been put together in the past—and the ones you are looking at probably date from January—that a number of initiatives that were to have been in this bill have been removed. I do not say that they have been abandoned; other people might be able to tell you that. For example, a revamp of the proposed amendments to section 79 of the Family Law Act, the property section that deals with the steps to be taken, and to section 75(2), which deals with a number of relevant issues in relation to property settlements and spousal maintenance matters, has come out. The introduction of the concept of violence as a relevant consideration in property settlements is, I understand, still under consideration. The Family Law Council has an issue to report about that. That had been picked up in the first part of the bill but is no longer in the bill. I do not understand that the issue has been abandoned by government or the department but simply that, at this stage, more work is being done on that.
We have had a fair bit to say to the Family Law Council about the violence issue. There are ongoing negotiations and discussions between the Family Law Section and the Attorney-General’s Department on various projects, from which we will probably see further amending bills come into existence next year. One of those—and it is not my direct area of expertise—is on family law and bankruptcy. It is about the interaction between the principles and the decisions in the way the Family Court decides property disputes and the interests of creditors and trustees in bankruptcy. How the two should interact is a complex area and one which our section is having a lot of input into, with ITSA and the Attorney-General’s Department. From memory the violence one is something that was in the original draft but is no longer there. But I think that will come back in another form later on.
84N5Ludwig, Sen Joe0Senator LUDWIG—You have attached those to your submission. From what you have said, should I take it that there are only two issues in respect of this bill—items 1 and 2, which you highlighted in the first page? So I should not read the attachment as being part of your submission; I should check the bill and consider whether or not the committee should look at those amendments in all seriousness at this time?

unknown6unknown1Mr Farrar—That is so, but I trust that you will take on board the comments that I made in support of the bill in relation to the third-party amendments.

84N6Ludwig, Sen Joe0Senator LUDWIG—You see my difficulty: you are asking me to go through the positive comments in your table, but I need to know which of those you still strongly support and which of those you have subsequently abandoned either because they no longer address this bill or because the bill has been amended as a consequence.

unknown6unknown1Mr Farrar—We support the bill in its current form for the two areas which I have identified. Somewhat in the nature of miscellaneous amendment bills, there is a lot of housekeeping in this bill. Indeed, some of the amendments which seem minor are in fact matters which we raised with the department, and they accepted our submissions. I can identify that it was one of those, if you are interested. We are supportive of the bill for the two areas that I have identified. 
84N6Ludwig, Sen Joe0Senator LUDWIG—That clarifies it for me.

unknown6unknown1Mr Farrar—The tabular submissions in landscape form, as opposed to portrait form, on pages 7, 8 and 9, deal with third-party issues. We believe the bill is appropriately drafted.

84N6Ludwig, Sen Joe0Senator LUDWIG—In respect of the child representatives, what is the mischief that the current amending bill is designed to overcome by introducing that the cost will be borne by the parties in this issue?
unknown6unknown1Mr Farrar—We believe it is a revenue raising issue for legal aid commissions.

84N6Ludwig, Sen Joe0Senator LUDWIG—So you say that it is not overcoming a problem—that is, an identifiable issue requiring addressing through an amending bill?
unknown6unknown1Mr Farrar—In its legal aid funding agreements, the government has imposed a condition in Australia that all legal aid commissions must direct lawyers who act for children in Family Court proceedings to seek costs against the parties—the mother and the father—in those proceedings. That is a principle that has been in the funding agreements for a number of years. In the light of the decisions of the Family Court that judges’ discretion is not fettered by any funding agreement for legal aid bodies, we see this as an attempt to overcome those decisions—the purpose, as we understand it, being purely revenue raising on behalf of legal aid commissions.
84N6Ludwig, Sen Joe0Senator LUDWIG—In respect of the number or nature of appointments of child representatives, is there an ongoing issue that there are too many being appointed, or are there not enough? In other words, is that part of the issue that is also being addressed?

unknown6unknown1Mr Farrar—I do not have statistics on that, but I can say that—

84N6Ludwig, Sen Joe0Senator LUDWIG—Perhaps you could do that anecdotally—I understand you may not have statistics on it. As I said, I have asked the department whether it proceeds by the mischief it is overcoming, and how large is the problem—that is, is it becoming a burden?

unknown6unknown1Ms Ford—The decision which handed down the areas in which a child representative should be appointed was the decision of Re K, which was handed down approximately six years ago. That set out roughly 10 grounds upon which a child representative should be appointed, determining in what circumstances the court would benefit from having a child representative participating in the proceedings. Arising from that, given the constraints upon legal aid funding, it is now the general course that a child representative is appointed in approximately three or four of those grounds. So the legal aid commissions determine where it would be most appropriate to direct their funding, again looking at some constraints in relation to the ability to fund child representatives. 

Taking the matter from there, it really does vary from registry to registry as to the number of child representatives appointed. In some registries you will find there may be more appointed. That may be in recognition of a particular demographic in which that court is operating. It may deal with how the judiciary deal with certain matters before the court. The role of the child representative is described in a number of decisions as that of the honest broker—that is, in circumstances where many more people are representing themselves, more often than not the court will be relying upon the child representative. The concept of being the honest broker may to some extent be compromised by what is being proposed as a change to the issue in relation to the funding of that representative. That is where there is some concern in relation to the proposed amendment.

84N6Ludwig, Sen Joe0Senator LUDWIG—At the moment, the funding for the child representative is done through legal aid, determined by Re K and the principles enunciated in that case. If a child representative is appointed outside or funded outside legal aid, if legal aid chooses not to fund a child representative in a particular instance, is a child representative then simply not appointed by the judge, or is there no discretion?

unknown7unknown1Ms Ford—There is a discretion in the court. There may be cases where, notwithstanding that the child representative may not be funded by legal aid, the parties may decide that it would be appropriate to appoint a child representative. The circumstances in which that would occur would be rare because of the costs associated not only with funding your own solicitor but also the cost of funding another solicitor. From that aspect, although technically the answer to your question is that it is not outside the discretion of the court, the reality is that it would happen in very few cases.

84N7Ludwig, Sen Joe0Senator LUDWIG—So the court would appoint a child representative and, as a consequence, legal aid would fund the child representative?

unknown7unknown1Ms Ford—As part of the orders for the appointment, there is usually another order made directing the relevant commission to appoint that child representative and thereafter for the provision of documents material to be forwarded to that child representative.

84N7Ludwig, Sen Joe0Senator LUDWIG—In relation to section 90F, just to look at the population of that subset, how many financial agreements have been entered into in good faith up to now that may or may not be affected?

unknown7unknown1Mr Farrar—There is no way that we could even hazard a guess at that. The amendments that came in did not make provision for the registration of the agreements within the court or anywhere else and, as a result, we are not really in a position to know.
84N7Ludwig, Sen Joe0Senator LUDWIG—So you are saying that the retrospectivity is against an unidentifiable class?

unknown7unknown1Mr Farrar—Yes.

84N7Ludwig, Sen Joe0Senator LUDWIG—So you are saying that, in your view, it cannot be ascertained who may or may not be affected by the amendment?

unknown7unknown1Mr Farrar—Yes. It would be impossible to ascertain that information.

84N7Ludwig, Sen Joe0Senator LUDWIG—So, even if one were entered in good faith, you would not understand whether or not it would be reopened in the future?

unknown7unknown1Mr Farrar—Indeed. And, as I think Ms Ford said, we do not know whether in the face of the undermining of the deal they thought they did at the time a party might seek to set aside these agreements. From a reading of the act, it would be difficult to see how they could, because of supervening legislation.

84N7Ludwig, Sen Joe0Senator LUDWIG—Is that likely to stand up under appeal, in your view?

unknown7unknown1Mr Farrar—One of the issues about financial agreements is that there has been a fairly slow take-up rate of them. That has been partly because of the wording of the certificate that lawyers are required to give at the end of the agreement, which is something I think is ameliorated by the amendments that are proposed in the bill. Related to that is that many of the professional indemnity insurers around Australia, who were not used to dealing with the concept of certificates of this nature, were warning members that they could be exposing themselves to insurance claims if they were to certify. So the take-up rate has been fairly slow, we believe. We think that some of these amendments will overcome that. But the profession is starting to embrace the concept of formalising settlements outside of court processes. I can certainly speak for our firm; we do a lot of that work. From my contact with other members around Australia, I note that the profession is becoming more expert in the understanding of these agreements. Having said that, I am not aware of any decision of a court seeking to set aside a financial agreement on the grounds that are set out in the act. So we are still waiting to see how the act will be interpreted when somebody wants to undo a deal that they did in an agreement.

84N7Ludwig, Sen Joe0Senator LUDWIG—If this bill seeking to impose retrospectivity becomes law then the issue is whether or not that retrospectivity can in fact be held to be a valid application to an identifiable class or such a broad group.

unknown7unknown1Mr Farrar—To set aside, you still have to bring yourself within one of the grounds set out in section 90K and, on the face of it and on the basis that the law is changed, I do not know whether it may be a ground.

84N7Ludwig, Sen Joe0Senator LUDWIG—There may not be a valid ground—that is what I am trying to ascertain. Who would be likely to try to reopen the agreement on that basis? I guess it would be one or other of the parties.

unknown7unknown1Mr Farrar—The party who thought they were never going to have to pay maintenance and now find that they have to.

84N8Ludwig, Sen Joe0Senator LUDWIG—And that would be on the pursuit of the department of social security, I guess.

unknown8unknown1Mr Farrar—It may be that the department might say to a pensioner, ‘To meet the reasonable requirements test, you have to pursue maintenance,’ and they then do so, or it may be that off their own bat they work out that there is some more money to be got out of the marriage—it is hard to say.

84N8Ludwig, Sen Joe0Senator LUDWIG—Thank you.
100008CHAIR0CHAIR—There are no further questions. Ms Ford and Mr Farrar, thank you both very much for assisting the committee. Thank you for your submissions this afternoon and for your written submissions. We are very grateful for that input.

 [2.50 p.m.]

unknownunknown9CARNEY, Ms Catherine, Principal Solicitor, National Network of Womens Legal Centres; and Representative, National Association of Community Legal Centres

100009CHAIR0CHAIR—Welcome, Ms Carney. Thank you very much for coming here from Sydney this afternoon and giving us your time. We have a submission before us which we have received from the Womens Legal Resource Centre. Are there any alterations or corrections you wish to make to that submission?

unknown9unknown1Ms Carney—No.

100009CHAIR0CHAIR—I invite you to make an opening statement. At the conclusion of that, I will invite my colleagues to address questions to you.

unknown9unknown1Ms Carney—I was not really going to make an opening statement; I was going to just rely on the submission. It is a fairly short submission. I am assuming that senators have read it. I am happy to answer any questions on it. Maybe I could elaborate at the end, if that is all right.

100009CHAIR0CHAIR—That is fine. You have raised concerns in relation to the amendments to the cost of the child representative, which you will have heard us discussing with the Family Law Section of the Law Council of Australia, and in some ways your concerns mirror each other—although yours are very specific, particularly in terms of women who find themselves in straitened financial circumstances. In the experience of your centres and your clientele, does this present, in your view, a serious barrier for the appointment of child representatives?

unknown9unknown1Ms Carney—Yes. I think it is really a basic access to justice issue, on a wider level, for children. In one sense it is almost a breach of the Convention on the Rights of the Child in that children have a right to be heard in any proceedings. The child rep is representing the child, the child’s views and the child’s best interests to the court, and that should not be fettered in any way. The views and best interests of the child need to be put by an independent source. No party other than that child is the concern of the child’s rep. If those costs are placed on one party or the other, it may result in cases where people will not proceed or will withdraw through fear that they will have the added burden of those costs.

100009CHAIR0CHAIR—You make the point in your submission that this particular aspect was not part of the exposure draft of this bill. Is that correct?

unknown9unknown1Ms Carney—On our reading of it, yes.

100009CHAIR0CHAIR—So there was no consultation with your organisation in relation to its introduction?

unknown9unknown1Ms Carney—No, not on the introduction of costs. This is something that has come through. It is happening in New South Wales. It is not happening in other states—and they are certainly concerned that it does not flow through to other states. We definitely see this as a bad thing for children.

100009CHAIR0CHAIR—I recall that this committee discussed with you and your organisation parenting plans in the process of the introduction of that legislation. I am interested in the perspective you have in relation to removing the requirement to register plans, particularly for women who are victims of violence. Can you expand on that?

unknown9unknown1Ms Carney—Yes. Our concern, again on a wider level, is that, because you have something which is operating under legislation but which is not registered, this will create confusion. It does not appear from my reading—and someone may correct me if I am wrong—that it is enforceable in any way. So you will have some plans that are already registered which will continue to be covered, you will have these unregistered ones and you will have consent orders all operating under the same legislation. This would be confusing. On top of this you have a big push towards mediation happening. Where agreements are made in what people refer to as the shadow of the law, people could enter into inappropriate parenting plans, particularly where there is violence. So they may enter into ones we are not sure are enforceable, ones which we are not sure carry weight or ones we are not sure have ever been looked at by a court or any independent person with a view to looking at the protection of the parties, particularly the children. All sorts of unworkable and inappropriate plans could be entered into. It just does not seem clear what their status is, how they will be enforced or how they will be used. I think it could lead to general confusion and dangerous situations, as I said, with unworkable orders or situations where children or women are at risk of violence or abuse.

1000010CHAIR0CHAIR—I am interested, finally, in the points that you make in relation to using technology to facilitate the participation of individuals in the family law system—that is, using audio and video links to enable people to make appearances if necessary. The point that you make, though, is that you are concerned that your clients who are in circumstances of financial hardship might find themselves up for quite considerable costs—videoconferencing is not inexpensive—in some cases where they cannot afford it.

unknown10unknown1Ms Carney—Exactly. Most of the clients we have seen probably would not be able to afford some of the costs I have seen coming out of other jurisdictions where they have wanted parties to pay. We represent Indigenous women in rural areas all throughout Australia. The centre I am at operates a unit in Walgett with Indigenous women and children. They cannot even afford to get to the local Family Court registry. There is no way they could afford the costs.

1000010CHAIR0CHAIR—The local Family Court registry is not in Walgett.

unknown10unknown1Ms Carney—No, it is in Dubbo, which is a three-hour bus trip. And the bus does not go every day; they would have to stay overnight. All these sorts of things are things people do not think about until they have a client in front of them—the practical problems of actually getting there. They just would not be able to foot the bill for those sorts of expenses, and it is denying them access to rule of law and justice in the court if they cannot be there.

1000010CHAIR0CHAIR—So your suggestion is that if the individual concerned can identify circumstances of financial hardship then they should not be expected to meet the costs of using the technology?

unknown10unknown1Ms Carney—Yes. In an ideal world, we would like it to be available to everyone. As it is, anyone can enter the court and not be charged as such.

1000010CHAIR0CHAIR—We need to try to find the halfway point between the real world and the ideal world, I suspect.

unknown10unknown1Ms Carney—I know that when we file documents on behalf of our clients there is an exemption for people who are receiving social security. Maybe that is something that could be looked at, plus a further exemption where it could be shown on a financial application why it would not be appropriate, fair or just for them to have that burden.

00AOO10Kirk, Sen Linda0Senator KIRK—You state on page 5 of your submission that you welcome the changes to schedule 5 of the bill. I assume you mean by that section 90F, the provision that will negate clauses in maintenance agreements that seek to exclude or limit the power of the court. Am I correct on that? It is not actually referred to as such in your submission; you just talk about schedule 5.

unknown10unknown1Ms Carney—Yes. It is to do with maintenance and financial agreements. We originally had concerns that entering into financial agreements would disadvantage the party that has fewer financial resources—which you would imagine, obviously, is why a person would probably want both parties to enter into it. Over years of a marriage where there are children or in other circumstances where one party does need maintenance from the other party, it would be good where a court could look at that and say, ‘These circumstances are now such that it would be unjust for that person not to be able to access some sort of maintenance.’ I do not think, from a legal point of view, that it will be opening any floodgates, because it is not easy for a spouse to get maintenance anyway without meeting quite strict criteria to show the need.

00AOO10Kirk, Sen Linda0Senator KIRK—I was interested because that clause will have a retrospective effect, and the Family Law Section of the Law Council of Australia, who just spoke to us a moment ago, had some concerns with that. I wondered whether or not your organisation had any concerns about its retrospectivity.

unknown10unknown1Ms Carney—Legally, it is always a concern when legislation is made retrospective, because people have entered into these agreements not expecting that to happen. From our point of view, where we are representing disadvantaged clients, we would have to say that for our clients it is a good thing. For disadvantaged people who are vulnerable and may need some support, we would not object to that. Child support can also be levied at any time. You can seek to increase that or have a review. People enter child support agreements which can be overturned and changed too, along the lines of maintenance. For the clients we are representing, we would say it will be welcome.
00AOO10Kirk, Sen Linda0Senator KIRK—So it will be of some assistance to those who are disadvantaged?

unknown10unknown1Ms Carney—We would hope so, if they could get access to lawyers to help them to do that, yes.

86X10Greig, Sen Brian0Senator GREIG—From an IT perspective, I was interested in the increasing evolution in the use of technology in courts and court systems. I wonder whether, in terms of the work you do and the clients whom you represent, you could paint us a picture of how this is working in rural and regional areas. Is the technology keeping up with what is required? 

unknown11unknown1Ms Carney—In the areas where I have been doing some work in rural New South Wales, I would have to say no. Our networks are very good nationally. I am aware that in Queensland it operates very well, and in Western Australia it operates very well. They seem to be leaps and bounds ahead of New South Wales. Those are just my observations.

86X11Greig, Sen Brian0Senator GREIG—What is your hesitation or concern with what is happening in New South Wales?

unknown11unknown1Ms Carney—It is just not available.

86X11Greig, Sen Brian0Senator GREIG—What is ‘it’, though? What is not available?

unknown11unknown1Ms Carney—The screens, the equipment and the set-ups. You would have to speak to solicitors in remote areas of Queensland and Western Australia. They have the technology. Excuse me, I will probably use the wrong terms, but they have a screen and all the technology that is used to link that, and they have it in community organisations. For instance, the local court and the Family Court have it and they can access it through to those remote areas. It is all being set up with government funds to do that. I have not seen it. Certainly in places where we are going, such as Brewarrina, Walgett and Lightning Ridge, it would not be possible. The best we have is a phone to link clients to some counselling which may be happening in Dubbo or in one of the bigger regional areas. They do not have access to the screens whereby you can talk to a client, counsellor, judge or registrar. 

86X11Greig, Sen Brian0Senator GREIG—In jurisdictions where the IT resources are available does the system appear to be working? Are people embracing it as an option?

unknown11unknown1Ms Carney—Yes. Solicitors working in remote areas up in Far North Queensland and in Western Australia say that it is very good. It is very good for them to talk to their clients on one level where they can get instructions. They find it much better, particularly when dealing with Indigenous clients, who can have a different way of communicating. It is good to have face-to-face contact, so to speak, through the technology link-up. Yes, they seem to think it is very good. I have not experienced it, unfortunately, but solicitors in Western Australia and Queensland say that it is very good. I have spoken to some of our legal aid authorities about using it and they have said they are supportive. It comes down to money. Certainly, we are pushing for it to be operating in the more remote areas that we deal with.

84N11Ludwig, Sen Joe0Senator LUDWIG—On page 3 of your submission, particularly relating to the removal of the requirement to register parenting plans, you go through the reasons why you think it would be problematic not to have them registered any longer. On balance, do you prefer registered plans or registered agreements?

unknown11unknown1Ms Carney—We prefer them to be registered where they come under some scrutiny—say where there are unrepresented parties coming through a mediation. If they were registered in the Family Court, they could come under the scrutiny of a registrar who could say whether they were appropriate. Our main concern is inappropriate or unworkable orders. There is a big problem with all sorts of orders coming through from certain mediation and so on that are just not going to work for either party, which should have been obvious at the beginning but at no stage did anyone or any lawyer see them. They cost money in the long run because they are the ones that come back before the courts on contraventions and all those issues and they get caught up in the system later on. They do not really resolve anything. 
They might resolve something for that day when all the parties say, ‘Okay, we’ve got an agreement; put it in and let’s get out of here,’ but if they are totally unworkable, they are the ones that will always blow up, come back and end up costing more for the system, the children and the families involved. That would not happen if proper orders had been entered into which had been subjected to scrutiny by a registrar. I know that sometimes registrars are busy as well but that is better than nothing. We would rather see them registered. If people want to come up with a plan for mediation for families to go forward on, that would be fine, but in our view to enshrine it in legislation would be confusing for everyone concerned. It would be enshrined in legislation but it would not be enforceable. It was not clear to me exactly what its status was.

84N11Ludwig, Sen Joe0Senator LUDWIG—So you do not support the bill in this regard?

unknown11unknown1Ms Carney—No.

84N11Ludwig, Sen Joe0Senator LUDWIG—Was your organisation consulted about that proposal to remove the requirement to register parenting plans?

unknown12unknown1Ms Carney—We were consulted by being given the draft legislation and being asked to put in a submission, which we have. We were consulted at that level, yes.

84N12Ludwig, Sen Joe0Senator LUDWIG—And you indicated at that time that you disagreed with their views?

unknown12unknown1Ms Carney—We prepared the submission and put it in, but we have not spoken to anyone since.

1000012CHAIR0CHAIR—Thank you very much for assisting the committee this afternoon, Ms Carney, and for your submission. Do you wish to add some further comments?

unknown12unknown1Ms Carney—I would like to highlight something which might not have jumped out at you. In relation to the post-parenting programs, we say in our submission that we welcome the assessment. Legal centres and community organisations all over Australia have contacted us saying that they are concerned about inappropriate referrals through contraventions. They say that a party has been sent to a parenting program and that party is not the party that should have been sent. They also say that there are other issues. We are talking here about assessment. From my reading of the legislation, there did not appear to be anything to alert the court to their concerns. If parties went to a mediation centre and they said it was not appropriate and reported that to the court, it would be good if there were some kind of report back as to why, in their view, that was inappropriate.

1000012CHAIR0CHAIR—With reasons, basically.

unknown12unknown1Ms Carney—Yes. It should be explained why it should come back before the court. When it came back before a registrar, they could appoint a child’s representative to look at the matter again, or to do whatever they thought was appropriate. That might be a safeguard.

1000012CHAIR0CHAIR—Thank you very much. I appreciate your clarifying that. Ms Carney, do you want to add anything about the comments you make about the question of financial agreements? You make some favourable remarks in your submission about the changes outlined in schedule 6. You say that you think they will assist your clients considerably.

unknown12unknown1Ms Carney—That relates to the changes in terms of third parties and credit providers and debts. On quite a few occasions we see clients left with debts which are not generally their debts but which become matrimonial debts and that is blatantly unfair. We also see instances where a home may have a fairly small mortgage and the party with the children, usually the mother, takes over the home. The bank then does not allow the mortgage to be transferred into her name. The husband may have said: ‘You can have the home. It’s a small mortgage. Keep the kids with you.’ In fact, the mortgage may be less than she would have to pay in rent in that area. However, the bank will not hand the mortgage over so that the certificate of title can be transferred to her name.

1000012CHAIR0CHAIR—Is that a standard approach or does it happen occasionally?

unknown12unknown1Ms Carney—We have found it happening a lot. 

84N12Ludwig, Sen Joe0Senator LUDWIG—In all jurisdictions?

unknown12unknown1Ms Carney—Yes. It is a problem that has been coming through a lot. At one stage, in conjunction with New South Wales legal aid, we tried to take a couple of cases on to deal with that. It does not seem to make sense to me. The bank or credit provider always has the house if they want to go after it. If they transfer it to the wife’s name and she defaults, they still get the house. Obviously from their point of view it is a commercial decision—they have two people to go after if they keep his name on it. However, it puts the wife—usually—with the children in a very invidious position because if there is another name on the mortgage against the house, at any stage down the track you may be able to draw up the facility, take another loan or do any number of other things that would put it at risk.
84N12Ludwig, Sen Joe0Senator LUDWIG—Except that if they want to do a line of credit or another mortgage—in the interests of moving or shifting, getting on with their life—they are limited in the sense that there is another name on the mortgage.

unknown12unknown1Ms Carney—It just does not seem necessary. Also, in lots of small debt problems, our clients are often left carrying amounts which may seem small to most people, but if you have no money, $2,000 is a big debt to be left with. We would definitely welcome the Family Court being able to apportion debts accordingly.

1000012CHAIR0CHAIR—Thank you very much. I am sure we will have further evidence on that particular area. Ms Carney, thank you for your assistance and for your comprehensive submission which addresses both the areas you support and those which concern you. We appreciate your helping the committee with our inquiry.

unknown13unknown1Ms Carney—Thank you.

[3.12 p.m.]

unknownunknown14BLOCH, Ms Jo-Anne, Deputy Chief Executive Officer, Investment and Financial Services Association

unknownunknown14BRADY, Ms Helen, Technical Manager, Retail Superannuation and Retirement Incomes, Investment and Financial Services Association

unknownunknown14GILBERT, Mr Ian Bruce, Director, Retail Policy, Australian Bankers Association

1000014CHAIR0CHAIR—Welcome. The committee has before it submissions from both the Australian Bankers Association and the Investment and Financial Services Association. Are there any amendments or alterations that you wish to make to either of those submissions?

unknown14unknown1Mr Gilbert—I have a small alteration to the summary, which is paragraph 6 of the Bankers Association submission. It is really for the avoidance of doubt. The opening sentence of paragraph 6 says:

The ABA is concerned that there appears to have been no consultation with the financial services sector ...

I seek to add the words ‘until after the bill was introduced into the parliament’.

1000014CHAIR0CHAIR—Thank you for that clarification, Mr Gilbert. I would also like to thank both the ABA and IFSA for agreeing to appear together. It appeared to us on examination of your submissions that there was a commonality of interests and a congruence of concerns in your submissions and we thought it would facilitate the discussion to hear from you together. Not every witness is agreeable to that and we are very grateful for your assistance in that regard. I invite both organisations, should you wish to, to make an opening statement and then we will move on to questions.

unknown14unknown1Mr Gilbert—We thank the committee for the opportunity to speak to our submission. It is an important matter. The Australian Bankers Association has a membership of 23 banks authorised to carry on the business of banking in Australia. The ABA membership provides the majority of housing finance in Australia and banks are the principal financiers to the Australian small business sector. 

While the submission said that there had been no consultation with the banking sector prior to the introduction of this bill into the parliament, I am pleased to say that on 4 July a formal consultation occurred between the ABA and certain other financial sector bodies with the relevant family law division of the Attorney-General’s Department. I am also pleased to say that further dialogue with the family law division is continuing. 

ABA members try to accommodate the wishes of parties to a marriage that has broken down where there are bank loans involved for which the parties might be responsible directly or as guarantors. The loans can be secured or unsecured. One of the considerations for a bank when this occurs is that it may need to conduct an investigation into the party’s financial position so as to satisfy itself that the transferee of property or the party who is to assume liability for joint debts owed to the bank is able to fulfil the commitment to the bank by himself or herself without undue hardship. The bank also needs to consider whether to agree to transfer of property subject to a mortgage over a matrimonial home and release the transferor party from the mortgage or retain its right to recourse against that party, notwithstanding that the other party has undertaken between the two marriage partners to assume responsibility for the mortgage. 

In the majority of cases, a bank would be reluctant to release joint debtors from an unsecured obligation. The bank also needs to consider whether, in a matrimonial rearrangement of property where one party is taking over a mortgage and is also borrowing further funds to pay out the outgoing party, there needs to be a proper assessment of those circumstances and their ongoing capacity to service the increased commitment.
If other persons have guaranteed parties’ obligations to the bank and if the bank were to change or rearrange that facility, the consent of those guarantors is often required. So banks need to assess the situation, where property rearrangements are concerned, on a case by case basis. To encapsulate the ABA’s concern with the bill: it is the potential for the court to substitute its commercial judgment for the commercial judgment of the bank and to leave the bank exposed involuntarily to a credit risk. Court judgments tend to indicate a court is unlikely and unwilling to involve itself in commercial judgments. If I may cite the 1972 decision of the Chief Justice of New South Wales in the case Re Mineral Securities Australia, the Chief Justice had this to say about a court becoming involved in commercial judgments concerning the decision of a liquidator in a corporate administration:

When the court is required to pronounce upon the commercial prudence of the transaction, it enters upon a slippery and uncertain field. Apart from the lawyer’s disclaimer of expert qualifications in matters of business prudence, the very process of litigation and the necessary limitations upon the scope of admissible evidence restrict the available material to far less than is necessary for the making of a commercial decision.

On 12 October 2001 Justice Goldberg in the Federal Court, in one of the Ansett matters, gave support for that decision and summarised it in this way:

Put shortly, it is not the role of the Court to make a commercial judgment for the liquidators or administrators or to substitute its judgment for their judgment. The Court is not qualified to do so, and it is not part of the judicial function to do so.

I think those decisions, although they are referable to corporate law—insolvency administrations—are apposite in this particular case.

The ABA is not clear what the mischief is that this bill seeks to address. We are aware that a longstanding decision of the High Court—Ascot Investments and Harper—resulted in an interested associated third party being able to obstruct the implementation of the court’s will in the transfer of shares in a family company. We would submit that an independent, dispassionate third party such as a lender is a vastly different entity to an associated entity with the parties to a marriage.

1000015CHAIR0CHAIR—Thank you very much, Mr Gilbert. Ms Bloch, do you have an opening statement?

unknown15unknown1Ms Bloch—Thank you for the opportunity to be here. The Investment and Financial Services Association represents fund managers, life insurance companies and public offer superannuation funds. We have left the discussion on debt and credit risk to Ian Gilbert to present with the ABA. We do have some products in that area but we are going to focus on a different range of products.

Can I state again—and I think we have said this in our submission at least twice—that we are not opposed to the policy in principle and we do not want to stand in the way of providing the courts with powers to direct third parties to facilitate property settlement when needed. The issue we have and the reason we have made the submission—and we were involved in the meeting on 4 July that Ian has referred to—is that we have some concerns with schedule 6 and the powers given to courts to direct and bind third parties. We are, simply put, concerned that the powers may be too broad and will create legislative conflict and unintended consequences for the third parties as well as for end recipients. Our concerns with the scope of the powers relate predominantly to the ability of the court to make commercial decisions in relation to debt products and risk, which I think the ABA has covered, and to make orders that cannot be implemented by third parties for a range of other products and services, and I want to focus on that component now.

The lack of consequential changes to relevant laws means that affected third party providers—these are the providers that we represent—do not have sufficient clarity as to how to implement these orders. This is likely to create confusion for all parties concerned. I want to explain how and why, by way of an example. I want to contrast that in terms of the superannuation legislation which we have worked through at length and I want to compare and contrast the different regimes that we might end up with.

Let us assume that we have Mr and Mrs Smith who face the Family Court over a divorce. Mr Smith has an annuity which is purchased with superannuation money that pays about $20,000 per annum. In the divorce proceedings the court orders that the product provider—which in this case is most likely to be a life insurance entity which is the governing body that enters into and administers the contract, specifying the rules of the annuity—is directed to pay Mrs Smith 50 per cent of the annuity. This sounds fine and it may be appropriate in the context of the property to be divided. The problem arises when it actually comes to paying Mrs Smith the annuity. This is where we as an industry are left with a wide open door, if you like.

When it comes to actually paying or assigning ownership to Mrs Smith, the annuity provider in fact faces a number of hurdles. It is with these sorts of implementation issues that we have some difficulty. Again, it is not the policy per se; it is simply how it is going to be enacted. For example, it appears that the intentions of the amendments are to override any terms of the policy that would be inconsistent with the terms of the proposed court order—in other words, a restriction on a payment only to a particular party. However, the systems and processes developed by the relevant providers have not be constructed to contemplate a second party other than the contracting party—that is, Mr Smith. We are landed with Mr and Mrs Smith and having to work out how we deal with Mrs Smith.

If the annuity were to be split to include Mrs Smith, the provider would need to establish the nature of the annuity to determine appropriate treatment. It is not clear as to the nature of the entitlement and what it would be. For example, would it still be classified as a superannuation-sourced entitlement as it would have been with Mr Smith? The taxation on the annuity is based on Mr Smith’s marginal tax rate. Because it is funded from superannuation, he is entitled to an age based tax offset. What would the tax position be in Mrs Smith’s account? Does Mrs Smith qualify for a 15 per cent tax offset? Is the money still considered to qualify for concessions associated with superannuation-sourced savings? Would the annuity be assessable against Mrs Smith’s reasonable benefit limits?

The social security position would also potentially be an issue because there is no precise way to deal with this in the Social Security Act. Does Mrs Smith lose concessional tax or social security treatment because the court has ordered a payment or reassignment which is in contravention of other legislation which had the effect of ensuring that other payments were not made to other parties? Can Mrs Smith’s entitlement be classified as the issuing of a financial product and, if so, does the third party—if you recall, the life insurance entity—risk breaching Corporations Law by making payments without an eligible application? The list goes on. I apologise for my extremely terminology-driven language, but I am trying to reflect all the sorts of issues that we would have to deal with, with a simple instruction.

In contrast let us look at what the situation would be if Mr Smith had a superannuation pension. The court would order that the pension be split by 50 per cent. As with the previous case, Mrs Smith would get 50 per cent. The implementation of that action would be as follows: there are rules relating to the splits of superannuation interest and payments, and they have been made to provide guidance on how to handle the payments to Mrs Smith. Mrs Smith’s entitlement is classified as a superannuation sourced entitlement attributable directly to her and is accorded various tax and social security concessions and so forth. Mr Smith’s entitlement is assessed for tax purposes on a reduced basis. The social security laws would ensure that Mr Smith is not disadvantaged as a result of a split of his pension due to a family law settlement. The pension provider will reduce Mr Smith’s pension to meet Mrs Smith’s entitlement, and she will have control over that entitlement. The legislation has been amended to reflect that. There is no possibility of unintended consequences in the splitting of a superannuation pension, in vast contrast to the potential of the splitting of a product outside the superannuation framework.

Let me run through some of the products that will be impacted: unit trusts, immediate annuities, deferred annuities, investment bonds and loans against policies. Thousands and thousands of people have these products. Let me note the legislation that will conflict with schedule 6: the Managed Investments Act, the Life Insurance Act, the Insurance Contracts Act, the Superannuation Industry (Supervision) Act, the Income Tax Assessment Act, the Social Security Act and the Corporations Act, not to mention the raft of regulations that go with those acts. Let me note the list of government departments that will need to be involved and in fact should be involved already: Treasury, the Department of Family and Community Services, the Taxation Office, Attorney-General’s, APRA, ASIC and the list goes on.

We have met with officers from the Attorney-General’s Department and others, and we have expressed our concerns. We await their feedback. Ideally, we would like to sit down with all the government agencies and work through the implications, as we have done with superannuation and family law, to highlight and understand them. We want to make sure that we are not facing a conflict of legislation and that the unintended consequence when a court order is made will not be that both the third party and the end recipient are completely unclear about how that entitlement is to be delivered.

1000016CHAIR0CHAIR—Thank you very much. Ms Brady, do you wish to add anything?

unknown16unknown1Ms Brady—Not to the opening statement, no.

1000016CHAIR0CHAIR—Let us consider your submissions and the concerns that you raise. I think it is fair to say, Mr Gilbert, that the ABA also has in its submission some emphasis on the compliance challenges that you envisage you might face. On the point of principle—which IFSA are at pains to say is one they do not oppose—in an environment such as this, would giving the bank or, in the case of IFSA’s members, the investment or financial services provider an opportunity to tell the court how any rearrangement it proposes would impact on that party’s interests assist in addressing some of your concerns, if you had an opportunity to speak to the court?

unknown16unknown1Mr Gilbert—I suppose the concern is that the court can consider those matters. The question is whether the court is ultimately making the commercial judgment which might conflict with the lenders’ commercial judgment about the prudence of the transaction that is contemplated by the court. Within the section we see quite broad discretionary power—particularly subsection (3) of section 90A(2) has very wide power to make orders. We would be concerned that the court is really substituting its assessment of the prudence of a continuing lending transaction for the bank’s decision. I heard the previous witness’s comment about banks, but the feedback I have had back from our members is that they will try very hard to accommodate the wishes of the parties in a family law settlement situation, and I am not aware of major systemic structural impediments and barriers to parties being able to achieve what they want.

I think there is an important thing that we need to understand here: the national consumer credit code, which is legislation, requires a bank to undertake an assessment of a potential borrower and to make an assessment about their capacity to repay the debt—not just to repay it but to repay it without undue hardship. I think that is a very important factor. If a bank is not satisfied that a transferee of property is going to be able to comfortably—that is, without undue hardship—meet and service that commitment, then that is not a provident transaction to enter into.

1000017CHAIR0CHAIR—Mr Gilbert, I might come back to you in a moment seeing as you have introduced the point that Ms Carney made. Ms Bloch or Ms Brady, did you wish to add anything on my question?

unknown17unknown1Ms Bloch—I have an opening comment and then I might ask Helen Brady to pick up some of the things. You asked whether we could advise the court, I assume on a case by case basis. I think the answer would have to be no, I do not think that is possible. This is not tax law on the run, social security law on the run or it is not case by case.

1000017CHAIR0CHAIR—It is not family law on the run either.

unknown17unknown1Ms Bloch—I know.

1000017CHAIR0CHAIR—I am not sure what you mean.

unknown17unknown1Ms Bloch—What I mean is that it is difficult to deal with some of the issues that we are talking about on an individual basis. You are trying to create a basis for establishing how you implement product rules and changes as a result of a court order, for example, but there are a whole range of tax, social security and other sorts of implications that may need to be picked up in other pieces of legislation.

1000017CHAIR0CHAIR—That is the point. The point of my question is to give your members, in this case, the opportunity to say to the court, ‘The flow-on implications of your potential decision are as follows.’ It is about giving you the opportunity to do just that.

unknown17unknown1Ms Bloch—And then we would have to work out how to implement it and what we are proposing is that there would need to be other amendments taken into consideration in other jurisdictions. Ms Brady might want to make it a bit clearer.

1000017CHAIR0CHAIR—I am not persuaded by that.

unknown17unknown1Ms Brady—Leaving aside the debt issues, and we do have products like that, most of our products are actually assets or property, and annuities chosen as an action will come in as property. Some are similar to superannuation type products and in that regime we have specific rules telling us what the tax consequences are and what the social security consequences are. This law has been drafted allowing the court to change the ownership to assign perhaps an annuity funded from superannuation savings, but the tax law has not been similarly changed to tell us what the treatment will be. So even if we could be heard at court, we cannot tell the court what the consequence will be because we do not know. In assigning or changing the ownership of particular policies or investment assets that we enter into individual contracts for, we do not know what the effect will be. I think the lack of clarity is probably much more focused on superannuation like products and I think they had to be addressed given that the superannuation regime has been addressed. We probably do need to have these products brought into a third party application via the courts that we would work with the courts to actually make redirection a payment or an ownership, but the fact that we have not had consequential amendments made means that we do not know how to treat it as third party payers with obligations under tax law, potentially social security law and possibly even bankruptcy law.

1000017CHAIR0CHAIR—I understand that but we are talking about financial products, financial services, and moving away from the debt question, which is a different question. Although I would hardly call myself an expert in the area, it is not rocket science; I am not going to be required to undertake a degree in nuclear physics to understand what the flow-on implications are in relation to other pieces of legislation, am I? You are presenting a picture to me which says that it is virtually impossible to change the arrangements in relation to a particular financial product or an asset that may be being dealt with under this property settlement.

unknown17unknown1Ms Brady—It may actually be.

1000017CHAIR0CHAIR—So shall we pack up and all go home now?

unknown18unknown1Ms Brady—No. I think it can be managed. What we ideally want to do is sit down with the various regulators and say, ‘What aspects of the law need to be changed to make sure of the certainty of the tax outcome for the parties involved?’ That then means that the court can make appropriate decisions as well. How can you make a decision to divide property when you do not know what the potential consequences will be? For example, a deferred annuity is in fact an individual contract which holds a crystallised superannuation or employer ETP entitlement. Superannuation entitlements, or employer ETPs, get concessional tax treatment so that the tax treatment is determined by statute; it is not income under ordinary concepts. There are also certain rules that that annuity must meet, such as preservation under the superannuation prudential laws. If the court were to tell us to split it, we would not know what the preservation status would be for—in Jo-Anne’s example—Mrs Smith, nor do we know whether that would be still classified under statute as a superannuation entitlement for her.

1000018CHAIR0CHAIR—But you can find out?

unknown18unknown1Ms Brady—No, I cannot, because the law has never allowed for reassignment of this nature. As soon as you reassign ownership of something that has always only ever been considered in the individual hands of the person who has had the savings, you are potentially creating a new beast. I do not know what the consequences are, and I would like to work that out. It is beneficial for the third parties as well as for the court and the clients.

1000018CHAIR0CHAIR—So when the superannuation regimes were altered, which Ms Bloch has referred to previously in relation to family law, you obviously did due diligence, if you like, in terms of changes that might be made to your environment in relation to that?

unknown18unknown1Ms Brady—Yes, and it took us months of system changes—and there were consequential legislative changes, I might say, as well. Significant changes were made to the Income Tax Assessment Act, to obligations of third parties in terms of their withholding requirements, to the Corporations Law and to the Superannuation Industry (Supervision) Act to make it clear what the entitlement of the non-member spouse was. That is what we are saying here: we need to do the same for the non-contracting spouse for individual contracts that we might sell that are similar.

1000018CHAIR0CHAIR—I am trying to get to a point where you are hopefully going to be able to tell me that this is possible, not impossible.

unknown18unknown1Ms Brady—I think that the superannuation regime is evidence of the fact that we can create a regime that works, but we cannot do it—

1000018CHAIR0CHAIR—But you want more time to be able to do that?

unknown18unknown1Ms Brady—That is right. And we also need the involvement of other regulators—

1000018CHAIR0CHAIR—Yes, I understand that.

unknown18unknown1Ms Brady—to clarify and, if necessary, amend their laws to ensure the treatment—that we know how to treat these things.

1000018CHAIR0CHAIR—And you have raised all these issues with the department?

unknown18unknown1Ms Brady—Yes.

1000018CHAIR0CHAIR—The ABA’s issues are different again. There are overwhelmingly commercial concerns about the replacement of your banks’ commercial judgments by the courts.

unknown18unknown1Mr Gilbert—Yes. Other than a broad provision about procedural fairness, there is nothing in the legislation that directs the court to take account of the commercial judgment of the lender. In effect, it could make an order contrary to the commercial judgment of the lender. There is nothing in the legislation to stop that happening.

1000018CHAIR0CHAIR—This committee has had the opportunity to hear from Ms Carney her very practical on-the-ground experience of how the family law system, let alone the financial system, impacts on clients who are significantly less advantaged than a great deal of the community. It seems to me that if she is prepared to place on the record that they have enough of a problem with financial institutions in relation to the loan issues that she raised then she is very serious about that. It would be advantageous if the ABA could communicate with the legal resource centres on those points.

unknown18unknown1Mr Gilbert—Yes, we are certainly happy to do that. Thank you for the suggestion.

84N19Ludwig, Sen Joe0Senator LUDWIG—Schedule 6 also goes on to say that the amendments will operate to allow the court to order directors to register a transfer of shares or to restrain a company. How broad is the definition of shares? Can you define it? It is not defined in this amending bill and I am not sure it is in the Family Law Act 1975—I suspect it is not. A share is one product, isn’t it? To use a bad expression, is it a family of products? What comes under the heading? Is it clearly defined? Do the financial institutions understand what a share is?

unknown19unknown1Ms Brady—I think there are different definitions. There certainly are for our products, where we can have what are called private shares in private companies. It is just a way of attributing ownership of a particular entity to a board or individuals within that entity. So it could be a private share of an entity—you could even incorporate a family trust arrangement—or it could be shares in listed companies. So the definition could be quite broad and the application in this law could be very broad. I was not going to mention it here today—

84N19Ludwig, Sen Joe0Senator LUDWIG—You do not have to.

unknown19unknown1Ms Brady—I might give an example because, under the financial services regime—and I am not an expert in this—there are requirements for dealerships to be licensed. Those dealerships are usually incorporated entities with a board of directors, and that is how they attribute shares, profits and so on, but they all have to be licensed. The question was raised with me: ‘Could they potentially transfer shares in that sort of arrangement to a person who is not licensed under the FSR regime?’ Potentially, that could occur. You would have to rely on procedural fairness. You would have to raise this with the court and object to any potential orders made in that regard but it is very broad. It could potentially impact family trusts that come under an incorporated entity.

84N19Ludwig, Sen Joe0Senator LUDWIG—So not only shares but also share options could be included?

unknown19unknown1Ms Brady—Yes, I would think so.

84N19Ludwig, Sen Joe0Senator LUDWIG—So if there were share options, although they had not been realised at that point in time, it would be a question of whether or how the company would be able to divide those share options to a non-executive director and say, ‘I am now going to split your share options in two.’ Is that among the issues you have to grapple with?

unknown19unknown1Ms Brady—Potentially. The court can do any thing in order to settle property in a matrimonial cause. The gamut or the breadth of the provisions seems almost unlimited and unfettered. We might need to do some more research on that. We could come back to you. I would not profess to be an expert.

84N19Ludwig, Sen Joe0Senator LUDWIG—As I understand it, your complaint is not that you disagree in principle with the concept of being able to split the matter, it is how it would affect the law as to how you would apply various statutes to the split income or the split product—if I can use that phrase—as a consequence. In some instances you may be able to access and advise the court as to how best to do it to satisfy the current law. In some issues you may not be able do that with any certainty. Is it as I have grasped it?
unknown19unknown1Ms Brady—We would never advise the court on how it might be best to achieve a property settlement. We believe that the family lawyers and the court have the legal expertise to do that.

84N19Ludwig, Sen Joe0Senator LUDWIG—I mean whether it is permissible under—

unknown19unknown1Ms Brady—Yes, what the actual treatment might be as a result of a split?

84N19Ludwig, Sen Joe0Senator LUDWIG—Yes.

unknown19unknown1Ms Brady—We do not know what that is.

84N19Ludwig, Sen Joe0Senator LUDWIG—It falls into two categories, as I understand your submission. One category may be that you are unsure of what the tax treatment may be, and the tax department may be unable to advise you.

unknown19unknown1Ms Brady—We asked the tax department, and they need to get legal advice.

84N19Ludwig, Sen Joe0Senator LUDWIG—Yes. Then there is the second issue: it may fall into an area where it might contravene or conflict with current legislation.

unknown19unknown1Ms Brady—In a lot of cases it definitely will. Absolutely without doubt it will contravene current laws, but this law overrides any other act or a state, Commonwealth or territory instrument or deed.

84N19Ludwig, Sen Joe0Senator LUDWIG—If that were the case there would not be a conflict.

unknown19unknown1Ms Brady—No, but whilst this can override it this law cannot tell us what our tax obligations are or what our withholding obligations are. So a superannuation type immediate annuity, which is just an income stream, is taxed under statute.

84N19Ludwig, Sen Joe0Senator LUDWIG—Yes, I understand that.

unknown20unknown1Ms Brady—If the court said to us, ‘You must pay some of this annuity to Mrs Smith,’ would we tax it as ordinary income to Mrs Smith? If it is an assignment of ownership, I assume that the tax liability and those liabilities go to Mrs Smith. I have never heard of a situation where those liabilities remain with the original owner. I assume that there is going to be some sort of ownership change.

84N20Ludwig, Sen Joe0Senator LUDWIG—The court could order that, though, couldn’t it?

unknown20unknown1Ms Brady—Potentially, yes. This is what we see. And there are mechanical problems as well.

84N20Ludwig, Sen Joe0Senator LUDWIG—If you advised the court that that was the circumstance it could then resolve it by saying, ‘Including within the order to split the annuity 50-50, we also direct X to happen in respect of the taxation position.’

unknown20unknown1Ms Brady—I do not think that the court has power to interfere in tax law.

84N20Ludwig, Sen Joe0Senator LUDWIG—I am just going on what you said—that they can make any ruling and that it overrides.

unknown20unknown1Ms Brady—To divide the property, yes; the consequences of that division, no. They say that they can take it into account. I do not know how they can take into account the tax and social security consequences if they do not know what they are, and that is our concern. I fundamentally believe that. I have been told that deferred annuities are not included in this. We believe that they are property and that they would be affected, and that affects our superannuation regime. It potentially affects how our tax revenue works.

84N20Ludwig, Sen Joe0Senator LUDWIG—Were you consulted about the proposal? I noticed that the Australian Bankers Association indicated the nature of the work that you may be forced to go into, if I may use that phrase in terms of staff training, instruction manuals and the development of policies and procedures. There is an economic impact as a consequence.

unknown20unknown1Ms Brady—It is huge.

84N20Ludwig, Sen Joe0Senator LUDWIG—And there will be business costs associated with the implementation of this schedule.

unknown20unknown1Mr Gilbert—Very much so.

84N20Ludwig, Sen Joe0Senator LUDWIG—Were you consulted about that issue? There is a requirement, as you may know, for amending legislation, if it is to have an economic effect, to have a regulatory impact statement made. Part of the regulatory impact statement requires the relevant department to consult people about the business and the economic impact that it may have. That is the element that I wanted to explore with you: whether the relevant department had explored with you those costs and the likely business imposts that might be created and whether you had been able to advise them of that.

unknown20unknown1Mr Gilbert—The bill was introduced prior to any consultation with us. We obviously were unable to provide input into that assessment. In the consultation that we had on 4 July we mentioned briefly the types of matters that you have just mentioned: that there would be a need for a transitional period, because a whole range of changes would have to be made to document systems. In particular, staff would need to understand that the court could direct lending officers, for example, which at the moment does not happen and it does not need to be known. Yes, significant changes would have to be made.

84N20Ludwig, Sen Joe0Senator LUDWIG—What was the department’s response?

unknown20unknown1Mr Gilbert—In fairness to the department, we tackled the substantive issue with some determination on 4 July, and the issues that we have just been discussing were more transitional than cost and benefit.

84N20Ludwig, Sen Joe0Senator LUDWIG—What about you, Ms Bloch?

unknown20unknown1Ms Bloch—I think the same thing applies: the first consultation we had was on 4 July. I think it was very productive. I am not sure to this date whether we have put some of the economic or business costs together, but we certainly made the department aware of the time frames that would be required of the impact and cost to our systems and obviously of some of the grey areas, if you like.

84N20Ludwig, Sen Joe0Senator LUDWIG—And that included those issues that you raised with us today?

unknown20unknown1Ms Bloch—Yes.

84N20Ludwig, Sen Joe0Senator LUDWIG—What was their response in relation to that?

unknown20unknown1Ms Brady—We have not had a response to date that I am aware of.

unknown20unknown1Ms Bloch—It was a very productive meeting. I was not at that meeting, but the feedback I have had from that meeting—and I think we still await the minutes of the meeting—was that it was a constructive discussion. We just have not had anything formal.

84N21Ludwig, Sen Joe0Senator LUDWIG—Thank you.

1000021CHAIR0CHAIR—Senator Kirk, do you have any questions?
00AOO21Kirk, Sen Linda0Senator KIRK—My questions were about consultation, so they have been answered, thank you.

1000021CHAIR0CHAIR—Senator Greig, do you have any questions?
86X21Greig, Sen Brian0Senator GREIG—Thank you, Chair. If I were to accept your argument totally and say, ‘Okay, I agree with you, there is a whole host of complicating and unforseen circumstances that may ripple out through legislation if this bill were to pass unamended,’ firstly, I would make the observation that that would not be the first time that unforseen consequences have resulted from the passage of legislation. As a committee, we deal with that often. But I guess it is a question of what then are you proposing. Are you suggesting to the committee a particular series of amendments? Have you put anything in writing as to that proposition or are you suggesting that the bill not proceed at all? I do not quite think you are saying that.

unknown21unknown1Ms Bloch—No, we are not for a minute suggesting that it should not proceed. What we are suggesting is a period of time for consultation with the Attorney-General’s Department and some of the other jurisdictions that we have mentioned—for example, the Australian Taxation Office. So we are looking at further consultation. We are also looking at the need—if at all, and we suspect there will be—for amending, and for consequential changes to, other legislation. Really, what we are looking for is consultation and time to be able to sit down and work through the issues. We would then expect that, with that detail filled in in the middle, we would be in a much more certain position to be able to actually act on the orders made by the courts.

In terms of what we have actually proposed, we have put down a list of issues, questions and so forth, and it is simply a question of a fairly extensive consultation process with a number of parties to say, ‘Yes, this is an issue. This is how we would deal with it. Is it appropriate? We have not put down a whole list of formal proposals because we are still at that stage where we are just identifying all the issues and identifying who might be involved.

86X21Greig, Sen Brian0Senator GREIG—Is there an argument to suggest that—and if, again, I were to agree with you—maybe the alternative would be to just progress with the legislation and then deal with the consequences afterwards in follow-up legislation if the government is presenting an argument that this is an urgent matter?

unknown21unknown1Ms Bloch—The way superannuation was dealt with is a model that has been achieved to great effect. Yes, it involved a lot of hard slog and it took a lot of time, but it can be done. Yes, sure, I suppose you could always go down that track where you jump and then look, and we would have to live with that. I suppose what we have said in our submission is that, if that is the case and that actually eventuates, can we at least have a start date period, because 28 days after assent is just going to be completely insufficient. Of course, if there are no court orders and we have lots of time and, with the benefit of jump and then look, we are okay then I think that is fine. But when these sorts of things occur I think there is an obligation on the responsible organisation to actually act on them. So we would want a period of commencement, transition and reflection to get everything in place. I cannot say anything other than that it would have very uncertain consequences, but if that is what happened we would have to deal with it. It is probably not the most satisfactory way of doing things.
unknown21unknown1Ms Brady—I think it is risky to all parties. If I was involved in something like this I would like a lot more clarity. If I was a member of the Family Court I would like a lot more clarity. I do not know why this is so urgent. I think that the court can actually require individuals to pay money or commute or do certain things with property and pass that over to their ex-spouse or the other party in the marriage. I am assuming that the need and desire for this is because there is such a significant level of default that they want third parties to act as enforcers. I think that probably from a community point of view that is a good thing, but at the same time we have certain products that are dealt with in certain ways and have been structured in certain ways that, without looking at all the potential circumstances and making sure we have that covered off, I do not think that appropriate orders or desirable orders could be made. I fail to see how that can occur. But if it has to go through then it goes through, and we will just go, ‘All right.’

86X21Greig, Sen Brian0Senator GREIG—It is not a question of having to, I suppose; it is a question of what we see as the most balanced approach. Senator Ludwig and I were chatting earlier about the ongoing complications in superannuation and same-sex couples. We have the situation there where, in part, financial institutions are circumventing the law, if not breaking the law, by making payments which are not recognised under the definition of spouse. So to balance the argument about unforeseen consequences—that we do not know what we are dealing with—I would suggest that there are some financial institutions that are dealing with unforeseen circumstances in heterosexual definitions of spouse but are circumventing them nonetheless—not that that is a satisfactory outcome, but it is workable.

unknown22unknown1Mr Gilbert—We made a suggestion in our submission, and I am not sure whether it is possible, about whether there can be some way of uncoupling schedule 6 from the bill so that the rest of the legislation can proceed so that those parties who have those concerns can get the benefit of that urgently.

1000022CHAIR0CHAIR—Anything is possible.

unknown22unknown1Mr Gilbert—Anything is possible. That is wonderful!

1000022CHAIR0CHAIR—That is the approach I take.

unknown22unknown1Mr Gilbert—And we can put some breathing space in so that we can have a sensible dialogue with the relevant parties about this and hopefully work out some way of bringing it forward in a different timing sense.

84N22Ludwig, Sen Joe0Senator LUDWIG—Is it potentially the case that if you were able to identify the third party in respect of a matter that was brought before a court, and your submissions were what they were today, it might encourage the presiding judge not to make a particular order in that regard? It might act as a discouragement from making that order.

unknown22unknown1Ms Bloch—We have contemplated that eventuation and we have stated on a number of occasions that it needs to create certainty for the intended recipient—for the whole process.

unknown22unknown1Mr Gilbert—I think it is important for the court to be clear about what its responsibilities to third parties are. They are not actually parties to the proceeding, as I understand it is contemplated; they are presumably there to assist the court in making a decision. There is nothing in the legislation that gives the judge any guidance or assistance in how he or she should come to a particular decision taking account of that non-party representation—what weight should be given to the input of that non-party and the sorts of consideration that are important to that non-party that the court needs to take proper cognisance of and give weight to.

1000022CHAIR0CHAIR—Mr Gilbert, at the end of your submission you make some suggestions about how matters might proceed from this point with respect to schedule 6. One of your suggestions is to include in the bill a provision that a court should not:

... make an order binding a bank in respect of a liability owed to the bank unless the bank has first consented to the terms of that order.

You then say:

A bank would not unreasonably withhold its consent.

I would take that on good faith as a statement you make in your submission. What would you envisage would be the guidelines that might be attached to ensuring that that was not the case—that a bank would not unreasonably withhold its consent?

unknown22unknown1Mr Gilbert—The reason we put that in there is that there is actually—as you will see in many contracts, particularly property lease contracts where an assignment might be contemplated—a provision that the lessor not unreasonably withhold its consent to the assignment. It is actually written into state legislation in some of the landlord and tenant legislation. There is actually some jurisprudence which has built up around that type of concept so, instead of the court second-guessing the lender’s decision, the court is focusing on a more narrow issue, which would be whether it was reasonable in the circumstances for the bank to withhold its consent, and on issues like good faith as to whether there was some special relationship with one of the parties that might be interfering in the decision. Those types of criteria could come into play.

1000022CHAIR0CHAIR—As the committee members have no further questions, on behalf of the committee I thank you all, Mr Gilbert, Ms Bloch and Ms Brady, for your submissions and your assistance this afternoon. I think you have given us some food for thought in terms of our further consultations both with the department and in our reporting process. Thank you very much.

[4.01 p.m.]

unknownunknown23DUGGAN, Mr Kym Francis, Assistant Secretary, Family Law Branch, Attorney-General’s Department

unknownunknown23LYNCH, Ms Philippa, Acting General Manager, Civil Justice and Legal Services, Attorney-General’s Department 
1000023CHAIR0CHAIR—Welcome. Before we commence, I would remind senators that, under the Senate’s procedures for the protection of witnesses, departmental representatives should not be asked for opinions on matters of policy. If necessary, they must also be given the opportunity to refer those matters to the appropriate minister. I note that the Attorney-General’s Department did not lodge a submission with the committee but I will seek your reply, Ms Lynch, as to whether you wish to make opening statements. 

unknown23unknown1Ms Lynch—We have no opening statements.

1000023CHAIR0CHAIR—We will go straight to questions then. I will not surprise you at all: we will talk perhaps about consultation. Can you outline for the committee the consultation procedures that I suspect have come in two phases, the exposure draft of the bill and what has happened since, being the meeting that we have had referred to us in evidence this afternoon and so on. 

unknown23unknown1Mr Duggan—It is fair to say the bill has undergone a fairly lengthy gestation period. A number of parts of the bill have been exposed to various stakeholders throughout that period. A formal exposure draft, as you have indicated, was circulated last year to key stakeholders in this regard. The legislation was then introduced in February this year and consultation has been undertaken with the financial services and banking sector in particular since that time.

1000023CHAIR0CHAIR—Since February?

unknown23unknown1Mr Duggan—Yes, since February. In terms of the financial services industry, who raised their concerns with us quite early in a very general sense, formal consultation in terms of us holding formal meetings and what have you did indeed occur on 4 July. It had been difficult to get parties together prior to that time.

1000023CHAIR0CHAIR—Can you tell us who attended the 4 July meeting?

unknown23unknown1Mr Duggan—I can provide you with a list if that is okay. 

1000023CHAIR0CHAIR—Thank you.

unknown23unknown1Mr Duggan—I can indicate that two of them, Mr Gilbert and—

1000023CHAIR0CHAIR—I am aware that the ABA and IFSA were there. I just wondered who else was there.

unknown23unknown1Mr Duggan—There was a large number of representatives, particularly from IFSA. There were also representatives from the Taxation Office, Family and Community Services, and Treasury.

1000023CHAIR0CHAIR—Any other financial organisations?

unknown23unknown1Mr Duggan—The Australian Financial Council—I am not quite sure as to their position in all of this, but they were there is well.

1000023CHAIR0CHAIR—Credit unions?

unknown23unknown1Mr Duggan—Not to my knowledge.

1000023CHAIR0CHAIR—In terms of consultation, even the Family Law Section of the Law Council of Australia says in its submission to the committee that it believes this committee’s examination of the bill is a way of providing an opportunity for some consultation, and that there is relatively little public awareness of the bill itself. I was surprised at its contention in relation to the legislation, because I was aware of the exposure draft. What involvement has the Family Law Section of the Law Council had?

unknown23unknown1Mr Duggan—The Family Law Section has a very close working relationship with the department and has done so for a long period. It has certainly been consulted about the details of this bill for some time. It is fair to say that the provisions in relation to section 117, about which they have concerns—
1000023CHAIR0CHAIR—The cost recovery section?
unknown23unknown1Mr Duggan—Yes, indeed. They were added somewhat later in the piece after a particular judgment at the Canberra registry of the court. So there was not as much consultation on those provisions as there was on other provisions of the bill. Other provisions of the bill had been subject to significant rounds of consultation with the Family Law Section.

1000024CHAIR0CHAIR—Mr Duggan, I am sorry, I think I did not quite hear you clearly then. You said that the cost recovery sections were put into the bill after a decision of the Canberra registry—that was this decision that Mr Farrar referred to?

unknown24unknown1Mr Duggan—Yes—certainly a decision of that sort. We had anticipated that there would be an appeal to the full court in relation to a particular issue, in relation to a particular judgment. For one reason or another that appeal did not proceed and then it was seen necessary to clarify the law in this regard. That is why the provisions are as you see them.

1000024CHAIR0CHAIR—Thank you for clarifying that.

XE424Bolkus, Sen Nick0Senator BOLKUS—Was the law unclear or unwelcome?

unknown24unknown1Mr Duggan—There were different views between different judges. The jurisprudence was unclear. There were no decisions of the full court which brought that jurisprudence together and there were certainly different views from different judges in different registries.

1000024CHAIR0CHAIR—I have a number of specific questions, which I might start with. Anybody who may wish to interrupt, please do. A couple of the submissions have raised with us the position of litigants in relation to some of the amendments. For example, with respect to the suggestion in schedule 2 for the amendment to 102K about audio and video link costs orders and those sorts of things, the Women’s Legal Resources Centre has suggested that for clients of theirs who are in straitened financial circumstances it would be very hard to meet those costs. It has suggested that an exception to a costs order on the grounds of financial hardship might be looked at by the department. Would that be an acceptable suggestion?

unknown24unknown1Mr Duggan—Is clearly a matter for the Attorney. The provision does say now that the judge must make an order that the judge considers just. In our view, that would include the consideration of the party’s ability to pay. However, clearly the Attorney is considering the range of submissions that have been put forward to this committee and to him directly in relation to the bill, and it is a matter we could take up with him. But it would be a matter for the Attorney. Our view would be that putting in provisions such as ‘thinks just’ would require the court to consider the issue of hardship.

1000024CHAIR0CHAIR—The history of parenting plans under the legislation as it currently stands—and considering how it is envisaged with the changes—I think is varied depending from whom one receives the history. There are views in favour and views against. Removing the requirement to register parenting plans has certainly raised, in a number of the submissions we have received, concern that there will be now a fundamental lack of scrutiny—so that more vulnerable parties to the agreement may find themselves in the position where they are more easily coerced and so on.

unknown24unknown1Mr Duggan—As you are probably aware, the Attorney has produced these amendments based on recommendations of the Family Law Council and NADRAC which suggested that the registration provisions were hampering the use of parenting plans. We have statistics—from the last year we actually had them—which indicate that there was a 26 per cent drop in the registration level of parenting plans from the year before. There has been a consistent drop in numbers ever since they were introduced, from about 337 in the first year down to 201 in the last year which we have figures for. There has been a very consistent drop off in the registration of those parenting plans. The advice from NADRAC and the Family Law Council was that, given that you basically had to have a high level of agreement before such plans were registered, it was an unnecessary position.
It was clouding the use of the agreements when there was quite an appropriate mechanism in the consent orders to deal with matters which should be legally enforceable. It was more appropriate to exhort couples to reach agreement in relation to their parenting arrangements through a formal agreement, if that was their choice, but it was unnecessary to involve the court. It is the Attorney’s view, in much of the work he does in this area, that we will reduce the need for court involvement to the maximum extent possible. Given the diminishing number of these plans that are being registered, it was not seen that they were a significant part of what parenting plans had come to mean.

1000024CHAIR0CHAIR—Is it your expectation then that there will be an increase in the number of parenting plans if the registration requirement is removed?

unknown24unknown1Mr Duggan—We really have no way of knowing whether that will happen. The legislation is trying to impress upon couples that there is an alternative to going to court and that they should consider that very seriously.

1000025CHAIR0CHAIR—How does the legislation do that?

unknown25unknown1Mr Duggan—The provisions actually exhort couples to consider the possibility of an agreement.

1000025CHAIR0CHAIR—With enormous respect, Mr Duggan, in terms of a legislative exhortation to separating parents—unless they are particularly compelled to read such things—what practical steps are being taken to encourage people to pursue this option?

unknown25unknown1Mr Duggan—As you would be aware, the government funds a broad range of services which assist couples at this stage of their lives. I note that a number of submissions come from agencies which are funded by the government to provide these services. It is through that mechanism that the government will make the option of parenting plans better known.

1000025CHAIR0CHAIR—Thank you. In relation to proposed section 65LA, which relates to the post-separation parenting programs, Ms Carney sought to bring the committee’s attention this afternoon to the fact that the way the proposed section is currently drafted there is no requirement for the court to be notified of the reasons for the assessment of unsuitability of a party to attend the program. It has been suggested that that should be a formalised process.

unknown25unknown1Mr Duggan—The bill does a couple of things that would at least get the matter back before the court. At the moment, the provisions operate along the lines—and this is a lacuna in the legislation—that once there is an assessment that a party is not suitable to attend, that effectively ends the matter. Proposed section 70NIA will require the court to reconsider the issue and perhaps make other orders as appropriate. The legislation does not require a post-separation parenting program provider—excuse the ‘Ps’—to give a formal assessment because we did not think it appropriate to put that level of resource intensiveness on the program provider. If the program provider had to provide a detailed list of reasons why someone was not appropriate and have a court potentially second-guess that issue, that would require a lot of resources from the parenting program provider to make that assessment and it would open them up to a range of litigation for which they are not currently liable. It was suggested that it should be a professional judgment by them. If they considered that it was not appropriate then it was for the court to think about other options to deal with the breach of the order.

1000025CHAIR0CHAIR—Except that in certain circumstances the situation that has led to an assessment of unsuitability may be particularly relevant to how the court sees the parties engage in the future, particularly if it is a question of violence. I know that the Women’s Legal Resources Centre has often raised with this committee questions—and here I am paraphrasing poorly—about a lack of communication of that sort of relevant information back to the court.

unknown25unknown1Mr Duggan—It is precisely for that reason that the amendment to section 19N is included in the bill, and I think the submission you are referring to applauded that. 
1000025CHAIR0CHAIR—Yes, it does.
unknown25unknown1Mr Duggan—That provision is designed to, if you like, wind back to a limited extent the blanket that currently exists in relation to privileged communications in counselling and other PDR sessions under the legislation as it currently exists. There is a similar provision in relation to admissions and what have you made in the assessment process or where you are actually going to a program. So we have dealt with it in that fashion. There were no separate programs actually established to be post-separation parenting programs; they were existing resources that were currently funded by government. Those bodies were extremely concerned about the potential for ongoing litigation if in fact they were to have to make formal findings in relation to suitability and what have you. The way that we have dealt with the other issues that you have raised is by winding back the blanket provisions that relate to admissions by adults or disclosures by children in relation to child abuse issues.

1000025CHAIR0CHAIR—Would there be anything to preclude the court from approaching a provider who has given an assessment of unsuitability to seek from them on a confidential basis between the court and the provider such reasons?

unknown25unknown1Mr Duggan—The legislation currently requires the provider simply to tell the court whether they are assessable or not. As to whether the court could subpoena, my recollection is—and I would have to check the legislation again to be certain about this, and I would be happy to get back to you on this—that we intended that that not be the case, for the reasons I outlined previously. What we are really asking the program provider to do is to do what they are designed to do and that is provide their programs, and enforcement of parenting orders is a matter for the court.

1000026CHAIR0CHAIR—Thanks, Mr Duggan.
84N26Ludwig, Sen Joe0Senator LUDWIG—I just want to get it clear in my mind whether I heard you correctly. You had a meeting with the financial institutions and the ABA on 4 July—most of them I suspect; not all of them. What is the course of action that you are going to now take in respect of that? Was it a consultative meeting where you simply consulted with them and that is the end of the matter, or was it work in progress which might bring about legislative change or amendments to the bill? I am just trying to understand from your perspective what the purpose of those meetings was.
unknown26unknown1Mr Duggan—Both the financial services industry and at that meeting the Australian Bankers Association expressed some strong views about schedule 6, which you have heard expressed here again today. The purpose of that meeting, at which an adviser of the Attorney also attended, was to get those views into a fashion that could be then transmitted to the Attorney, which indeed we did do. The Attorney is obviously concerned about the extent of some of those views being expressed. We are now in a process where we are considering a range of options which flow from the concerns expressed by the industry representatives.

84N26Ludwig, Sen Joe0Senator LUDWIG—Can you help us with what those range of options are?

unknown26unknown1Mr Duggan—Already the financial services industry have indicated to you issues like the possibility of a longer implementation period for schedule 6 than the rest of the bill. That is an issue that is being considered. We are also seeking formal advice from Treasury, the ATO and the Department of Family and Community Services on the issues that the financial services industry raised, and I might come back to that a little later.

84N26Ludwig, Sen Joe0Senator LUDWIG—So you would not rule out consequential amendments to the bill as it currently stands as a consequence of the submissions made by the Australian Bankers Association and other financial institutions?

unknown26unknown1Mr Duggan—That is clearly a matter for government, but I think it is fair for me to indicate to you that the Attorney is currently considering the options that have been put by those industry representatives.

84N26Ludwig, Sen Joe0Senator LUDWIG—So is this bill a work in progress?

unknown26unknown1Mr Duggan—As much as legislation is when it finally meets the full light of day, and I know that the full light of day tends to be when introduction actually takes place. There is the potential for changes to be made to schedule 6, yes.

84N26Ludwig, Sen Joe0Senator LUDWIG—Were the Productivity Commission, particularly the regulatory authority that deals with regulatory impact statements, consulted about whether or not there was going to be an economic impact or a business impact in respect of schedule 6 of this bill?

unknown26unknown1Mr Duggan—They were.

84N26Ludwig, Sen Joe0Senator LUDWIG—What was their answer?

unknown26unknown1Mr Duggan—That a regulation impact statement was not required. Can I outline the reason for that?

84N26Ludwig, Sen Joe0Senator LUDWIG—That was my next question, in any event.

unknown26unknown1Mr Duggan—I thought it may have been. The bill does not amend the definition of ‘property’ for the purposes of the Family Law Act, with the exception of debt. Currently, as you would be aware, the court regularly makes orders which affect the ownership or receipt of income in terms of the products that you have heard described here today. It is a regular occurrence in the court. The court, when it makes such orders, takes account of the taxation implications which flow and other implications which flow. In fact, many of those implications are such that the court would rarely make an order in relation to that property, but it makes orders in relation to other property because of the complications that IFSA have so rightly pointed out.

Something that we did not appreciate to the extent that we probably should have done is the impact of transferring. The intention was that the orders the court was making would simply be supplemented by the provisions of schedule 6, by making orders binding on third parties. It appears that we did not appreciate at the time the full implications of doing that. Having said that, we are seeking the advice of the appropriate departments, and those issues are to be considered further. I cannot take it any further than that.

84N26Ludwig, Sen Joe0Senator LUDWIG—But in terms of the regulatory impact statement, the Australian Bankers Association have outlined a ‘significant cost impost’ in relation to bringing their people up to speed in respect of this issue. Was that brought to the attention of the regulator in making the decision that you would not require a regulatory impact statement?

unknown27unknown1Mr Duggan—No, it was not. Our expectation is that the impact will be relatively small, given the small number of orders that we would expect to be made in this regard.

84N27Ludwig, Sen Joe0Senator LUDWIG—But that would not be the case for every financial institution or bank requiring staff training and a whole raft of policies to be put in place to deal with the consequence of even one coming before them each year? Of course, you are familiar with a number of negligent claims against banks in the past where they have had adverse findings against them. As a consequence, they have had to implement new policies and new procedures at, I suspect, some cost to them, to ensure that those sorts of claims would not run again. That was not put before the regulatory authority. Why wasn’t it?

unknown27unknown1Mr Duggan—Because we were not aware of it at the time.

84N27Ludwig, Sen Joe0Senator LUDWIG—You are aware of it now.

unknown27unknown1Mr Duggan—Yes, indeed. That is why we are discussing this with the financial institution—to see what potentially ameliorating amendments could be made in that regard. We are aware of it now.

84N27Ludwig, Sen Joe0Senator LUDWIG—You do not go back to the regulatory authority and say: ‘Look, there has been a change of circumstances. We think there now is going to be a business impact. What do we require from you?’

unknown27unknown1Mr Duggan—I am unaware of us doing that. We are aware now there is going to be a business impact, and that is the purpose of the regulation impact statements, as you point out—to flag that issue for government.

84N27Ludwig, Sen Joe0Senator LUDWIG—You are now telling me that there is going to be a business impact but you do not know the scale of it, whereas you did not before. My understanding would be that you would now talk to the authority about whether a regulatory impact is or is not required.

unknown27unknown1Mr Duggan—I do not know the answer to that. I am happy to check with them about that. I suppose what we are saying is that it depends a bit on the response that might be made to the suggestions for reform or for change by the industry as to what the impact might finally be. So it is difficult to make that judgment.

84N27Ludwig, Sen Joe0Senator LUDWIG—In respect of the number of financial agreements that have been made, do you keep statistics about that?

unknown27unknown1Mr Duggan—It is impossible to keep statistics, because there is no registration of those provisions. You may be aware that the provisions which the binding financial agreements provisions supplemented did have a registration requirement in the court—section 87 agreements. But the government took the view that it wanted to provide separating couples with an opportunity to make binding financial agreements without the intervention of the court. So those financial agreements are indeed agreements between parties only. They are not registered anywhere. There is no possible potential for us to know how many there might be.

84N27Ludwig, Sen Joe0Senator LUDWIG—What do you say to people now that you are looking at making retrospective legislation—do you agree that it is retrospective?

unknown27unknown1Mr Duggan—Indeed.

84N27Ludwig, Sen Joe0Senator LUDWIG—So what do you say to people, when you are unable to ascertain who they are?

unknown27unknown1Mr Duggan—We say that the original provision—if I could take you back to that—made it clear that the issue the provision was targeting was parties relying inappropriately on income support payments where spousal maintenance could be paid by the other party, if you like. However, the provision, as it was drafted, looked at when the agreement was made, as opposed to when the agreement came into effect, to determine whether in fact the party was having to rely on those payments. In our view that is a relatively minor change to the policy situation. The intention was clear, but the drafting inadequately reflected that. The provision itself made clear what the intention was.

84N27Ludwig, Sen Joe0Senator LUDWIG—What do you say to the Law Council, which says there are potentially a number of people who organised their affairs upon reading the legislation and may be negatively impacted as a consequence of the change now?

unknown27unknown1Mr Duggan—They would be people who have basically decided to rely on the income support payments, as opposed to the parties themselves, to deal with spousal maintenance obligations. The government took the view that that was not appropriate.

84N27Ludwig, Sen Joe0Senator LUDWIG—So you say the ends justify the means?

unknown27unknown1Mr Duggan—I do not say that, but the government says that.

84N27Ludwig, Sen Joe0Senator LUDWIG—You are representing the government in this respect.

unknown28unknown1Mr Duggan—That is right; that is the government’s view. I should also point out that, in relation to that provision, the court has a discretion as to whether to overturn the agreement, and it is only on the application of one party that the provision is triggered in the first place. It is quite a limited effect.

84N28Ludwig, Sen Joe0Senator LUDWIG—Isn’t the effect limited because you do not know how many there are in the beginning? There are always going to be two parties, at least as a minimum, and either party can bring an application.
unknown28unknown1Mr Duggan—That is true.

84N28Ludwig, Sen Joe0Senator LUDWIG—So where do you say it is limited?

unknown28unknown1Mr Duggan—My point is that all the agreements that are currently made under the existing law are not automatically overturned with this provision. That is my point. It is only when one party seeks to overturn the agreement that the court’s jurisdiction is sought.

84N28Ludwig, Sen Joe0Senator LUDWIG—And the incentive for a party to overturn that might be, as in the exact case you mentioned, where a party might be relying on being relieved of their maintenance and they seek to ensure that the person now does pay maintenance.

unknown28unknown1Mr Duggan—That is true.

84N28Ludwig, Sen Joe0Senator LUDWIG—So there is an incentive to overturn it?

unknown28unknown1Mr Duggan—There could be, yes.

84N28Ludwig, Sen Joe0Senator LUDWIG—Well, is there or isn’t there? Who benefits by overturning it? The applicant would, I understand.

unknown28unknown1Mr Duggan—Exactly right—yes, of course.

86X28Greig, Sen Brian0Senator GREIG—I wanted to ask about the Western Australian context—and I am not across this fully, I admit. As I understand it, the Family Court in Western Australia is distinct from the Family Court more broadly in Australia. That is right, isn’t it?

unknown28unknown1Mr Duggan—Yes.

86X28Greig, Sen Brian0Senator GREIG—But there is some dovetailing in the way the two operate. Recent legislation passed in Western Australia, as I understand it, allows both de facto and same sex couples to access the Family Court in Western Australia for both property settlement and child custody issues. What, if any, impact does this federal legislation have on that—does it include or exclude those unions which have been recognised in the Western Australian jurisdiction?

unknown28unknown1Mr Duggan—When the court in Western Australia exercises jurisdiction in relation to de facto couples, whether they are heterosexual or homosexual, it is exercising state jurisdiction. The Commonwealth has no jurisdiction over de facto couples’ property matters. You may be aware that the Attorney-General has sought to have that power transferred to the Commonwealth by the states and territories. They have not done so. This bill does not alter that position. So Western Australian law would apply to the provisions for de facto couples in Western Australia.
86X28Greig, Sen Brian0Senator GREIG—For example, one of the aims of the bill is to empower courts to:

...bind third parties in order to give effect to property settlements.

In the event that you have a same sex couple undergoing property settlement through the Family Court in Western Australia, does the passage of this legislation impact on that or not?

unknown28unknown1Mr Duggan—As I have indicated, if the state chose to enact legislation of a similar nature, it would have an impact. If the state chooses not to do that then the only time it will in fact have an impact is when the Family Court of Western Australia exercises federal jurisdiction, as it does do in relation to family law matters. The answer in relation to same sex couples is that this bill would have no impact, save and except if the Western Australian government were to decide to adopt similar provisions in its own legislation.

1000028CHAIR0CHAIR—I have a question in relation to the child representative costs issue, which was raised with us by a number of witness and two in particular today, the Law Council and the National Network of Womens Legal Centres. The concerns that they raise in relation to recovery of child representative’s costs are, variously, that they will adversely affect the child’s interests, they have the capacity to compromise the representative’s independence and they result in fewer appointments, because parties will avoid what may be a potential extra cost. How does the bill address those concerns, and what is the department’s view of those concerns?

unknown29unknown1Mr Duggan—I will outline for the committee the mischief this provision was designed to deal with. I think that was a question that was asked earlier. Juliette Ford when she gave her evidence indicated to you that the decision of the full court in Re K outlined, or set out, the circumstances in which the court thought it appropriate for a separate representative to actually be appointed. Since that judgment there has been an exponential increase in the number of separate representatives appointed. We have statistics, which I am happy to provide to the committee, which indicate, for example, that they have gone from 3,000 in 1998-99 to about 3,500 in 2001-02. I should point out that the figures we have are for legally aided child representatives. Our understanding is that they are by far the majority. We are aware of only a very few cases where there are privately funded child representatives. By far the bulk of child representation takes place with legal aid assistance.

1000029CHAIR0CHAIR—Can I clarify those numbers? In 1998-99, it was 3,000?

unknown29unknown1Mr Duggan—That is right: there were 3,357 applications, as I understand it.

unknown29unknown1Ms Lynch—For example, the figure that I have for 2001-02 is that there were 3,508 separate representatives funded through legal aid commissions, and there were 31 applications for legally funded separate representatives that were rejected; 3,508 were accepted and 31 were rejected. That is the figure to 30 June 2002.

1000029CHAIR0CHAIR—That means they were funded by legal aid?

unknown29unknown1Ms Lynch—They were funded through legal aid.

1000029CHAIR0CHAIR—And 31 were rejected. You said there were 3,000 in 1998-99?

unknown29unknown1Mr Duggan—My understanding is that there were 2,561, having just checked my figures again. Ever since the Re K decision there has been a growing number of child representatives appointed, the vast bulk of which, as I have indicated to you, are funded by legal aid commissions. There is clearly a growing impost on legal aid commissions for the funding of those separate representatives.

1000029CHAIR0CHAIR—Can you explain to me how the presence of child representatives in the court to, one assumes, look after the best interests of the child in the family law matter before the court can be described as a ‘mischief’?

unknown29unknown1Mr Duggan—No—

unknown29unknown1Ms Lynch—I think the issue, rather, is that legal aid is funding a significant number of separate representatives, some of which would arise in circumstances where the parties—the parents or other parties—to the litigation would be able to afford the costs of the separate representative.
84N29Ludwig, Sen Joe0Senator LUDWIG—Does Legal Aid have a choice? If the court makes an order under Re K in accordance with those decisions, Legal Aid cannot say no, can they?

unknown29unknown1Ms Lynch—I have a copy here of the relevant part of the legal aid guidelines. If all the parties are receiving legal assistance, there is a provision which says that a court order that a child’s rep be appointed does not impose an obligation on the commission to grant legal assistance for a separate representation. However, the figures I showed you show that very few have been rejected.

84N29Ludwig, Sen Joe0Senator LUDWIG—So the matter that you have is with Legal Aid, not with the legislation.

unknown29unknown1Ms Lynch—Yes. Although ‘mischief’ was perhaps the wrong choice of word, I think the issue that arose was a significant increase in the number of separate reps being appointed and situations where parties to the litigation—who are bringing the litigation in which the child’s rep is needed—could afford the costs of that representation themselves.

84N29Ludwig, Sen Joe0Senator LUDWIG—And then you say that Legal Aid are not obligated to appoint a child representative?

unknown29unknown1Ms Lynch—Not where the other party is receiving legal assistance, but they are in fact—there are a significant number of—

1000029CHAIR0CHAIR—They are doing it but they are not obligated to?

84N29Ludwig, Sen Joe0Senator LUDWIG—That is the point I am trying to get.

unknown29unknown1Ms Lynch—Strictly speaking, they are not, at least where all the other parties are receiving legal assistance. So, if both the parents are legally aided, strictly speaking there is not an obligation on the commission to legally aid the separate rep.

84N30Ludwig, Sen Joe0Senator LUDWIG—Do you have a statistical breakdown between those two groups: where a child representative has been appointed by the Legal Aid Commission as an obligation and where the representative has been appointed irrespective of the commission’s obligation—where they do not have an obligation?

unknown30unknown1Ms Lynch—I might be able to provide—but I would need to take this on notice—statistics breaking it down to situations where both parties are legally aided and situations where one or neither party is legally aided.

84N30Ludwig, Sen Joe0Senator LUDWIG—Where there is an obligation for Legal Aid to provide, do you have statistics as to whether or not there has been an increase there? If that is the case, can you provide statistics as to whether there has been an increase in situations where Legal Aid has had no obligation to appoint but has chosen to?

unknown30unknown1Ms Lynch—I think strictly speaking also it is just the wording. I do have a copy of the guidelines I could hand up, if you want to look at those.

1000030CHAIR0CHAIR—Yes, it would be helpful if you table that.

unknown30unknown1Ms Lynch—I will table that now. The guidelines specifically say that where all parties receive legal assistance there is no obligation but, where a party is not receiving legal assistance, legal aid may be granted for a separate rep. So strictly speaking they do not have to appoint a separate rep.

84N30Ludwig, Sen Joe0Senator LUDWIG—But do you understand the point I am making?

unknown30unknown1Ms Lynch—You are trying to get at the distinction between cases.

84N30Ludwig, Sen Joe0Senator LUDWIG—No. Perhaps I can be a little clearer. The point I am making is that, if you are concerned about the rise in child representative orders because Legal Aid are appointing them and that is imposing a cost on the Attorney-General through Legal Aid funding them—because it consequently comes out of that bucket—isn’t your issue with Legal Aid appointing them and not with changing the legislation?

unknown30unknown1Ms Lynch—There is also provision in the legal aid guidelines I have just handed up that requires, where the parties are not legally aided, legal aid commissions to seek to recover costs from parties or advise parties that they may be asked for a contribution towards those costs. If parties refuse, Legal Aid is then asked to seek a court—

84N30Ludwig, Sen Joe0Senator LUDWIG—Yes, but that reinforces the point I am making. You said, as I understand it, Mr Duggan and Ms Lynch, that the problem you have is the rising cost—the number of child representatives being appointed and the cost impost to the Commonwealth. That is the point you are making—and that this legislation is designed to ameliorate that.

unknown30unknown1Ms Lynch—I think the issue is that there are legally aided separate reps in cases where the parties to the marriage may well be in a position to make a financial contribution to the costs of the separate rep.

84N30Ludwig, Sen Joe0Senator LUDWIG—Yes, but that is a decision by Legal Aid—as to whether they recover costs.

1000030CHAIR0CHAIR—What about the merit and means issues that are associated with this?

84N30Ludwig, Sen Joe0Senator LUDWIG—Yes, I was going to come to all of that.

1000030CHAIR0CHAIR—What proportion of the legal aid budget is currently being spent on family law anyway?

84N30Ludwig, Sen Joe0Senator LUDWIG—In respect of child representatives?

1000030CHAIR0CHAIR—No. What proportion is being spent on family law anyway, and then in respect of child representatives.
unknown30unknown1Ms Lynch—I think we do have the number of family law applications and the number that related to separate representatives. We have that figure. In 2001-02 there were 34,517 family law applications to legal aid commissions, of which 3,508 were separate representatives.

84N30Ludwig, Sen Joe0Senator LUDWIG—What was the cost of that to the Commonwealth?

unknown30unknown1Ms Lynch—The cost for separate representatives? I do not have that figure, but I can take it on notice.

1000030CHAIR0CHAIR—That is 34,517 applications; that is not the proportion of—

unknown30unknown1Ms Lynch—Family law matters.

1000030CHAIR0CHAIR—That is the number of family law applications, but that is not the number granted?

unknown30unknown1Ms Lynch—No, but my advice is that there were 3,508 funded separate representatives. My figure is 34, 517, although it is not clear whether that is 34,517 granted—we may need to clarify this.

1000031CHAIR0CHAIR—You are not suggesting that that is 34,517 granted applications for legal aid for family law matters in the financial year?

unknown31unknown1Ms Lynch—I am just checking that.

84N31Ludwig, Sen Joe0Senator LUDWIG—It isn’t.

unknown31unknown1Ms Lynch—I just need to clarify whether the figure we have—34,517—is applications approved or applications made.

1000031CHAIR0CHAIR—Ms Lynch, may I make a suggestion? The committee obviously has an interest in this area and obviously has a concern about the issues raised in relation to the recovery of child representative costs and the manner in which that is being approached. Could I ask you to take the question on notice, so that you can then provide us with as much detail as possible in relation to legal aid expenditure on family law matters, including a breakdown from that which includes child representative costs in terms of both applications made and applications accepted, at both levels, the general and the specific? If you could do a comparison that mirrors the one that Mr Duggan advanced in the first place, which was 1998-99 and 2001-02, I think that would suit the committee’s purposes.

unknown31unknown1Ms Lynch—Yes.

84N31Ludwig, Sen Joe0Senator LUDWIG—Could you include the detail of those which Legal Aid is required to fund as a consequence of the decision and those which—

unknown31unknown1Ms Lynch—Senator, I am sorry; I think I might try to clarify my position. I think it is made clear in paragraph 1.1 of the guidelines that a court order in those circumstances does not require the commission to grant legal assistance. In 1.2 that is not stated explicitly, but paragraph 1 still says that legal assistance may be granted in proceedings in relation to which one of the parties is not receiving legal assistance.

1000031CHAIR0CHAIR—I think there is some confusion—

unknown31unknown1Ms Lynch—I think I may have confused you.

1000031CHAIR0CHAIR—on the question of when the legal aid commissions are obligated—or not—

unknown31unknown1Ms Lynch—If they are in fact obligated.

1000031CHAIR0CHAIR—to provide assistance. If you could also clarify that for us?

unknown31unknown1Ms Lynch—I will clarify that—whether they are in fact obligated under 1.2.

unknown31unknown1Mr Duggan—In fact at one stage the Family Court attempted to order a commission to provide assistance in relation to a child representative. The matter was taken to, I think, the High Court, and in the end it was found that the court does not have that power. So the court is not able to order the commission to provide the assistance. What happens, of course, is that almost invariably the commission will, given that it is funded to do so, but it cannot be actually ordered by the court to do so.

84N31Ludwig, Sen Joe0Senator LUDWIG—So, as I understand it then, from what you have just said—

unknown31unknown1Mr Duggan—Because the commission, of course, is not a party to the proceedings.

84N31Ludwig, Sen Joe0Senator LUDWIG—No, and that is the point that I was trying to explore with you. I could not quite grasp it, but I now see it a little more clearly. If there is no obligation for Legal Aid to provide child representatives, then surely your issue is with amending the legislation to provide for the separation of parties to meet their own costs—rather than with Legal Aid in providing them? Why can’t you put that in the guidelines? I am not suggesting you do—I might tackle you about it. But why do you see fit to amend the legislation? Because the mischief is not in the legislation, as I see it—and, I think, as you see it as well.

You see it as the mischief in Legal Aid granting or providing for child representative orders—in other words, meeting those costs. The way you seek to overcome that is by amending the bill to prevent Legal Aid from doing it. Is that the nub of the issue? They would then have to try to recover their costs from the parties so that what would happen is that Legal Aid would then appoint a child representative. You would then put in the guidelines but Legal Aid is then required to recover the cost. It is a circuitous way of doing it—by amending the bill to do that—and you could do that without amending the bill, couldn’t you?

unknown31unknown1Mr Duggan—That is if the court is prepared to grant the orders.

84N31Ludwig, Sen Joe0Senator LUDWIG—But that is a matter for the court. Under existing legislation it could happen, couldn’t it?

unknown32unknown1Mr Duggan—There is a clear indication in a number of decisions of the court that it will refuse to make the orders, and that is what we are currently looking at here.

84N32Ludwig, Sen Joe0Senator LUDWIG—On what basis?

unknown32unknown1Mr Duggan—On the basis that this is a matter that the court believes is more appropriate for the Commonwealth to fund directly and that it should not be funded by the parties.

84N32Ludwig, Sen Joe0Senator LUDWIG—And so you then say that is not the case.

unknown32unknown1Mr Duggan—The Commonwealth believes that it is appropriate, where parties are able to pay—and it is quite clear that the provision only deals with parties who are able to pay—that they should make some contribution to the costs of the said child representative.

1000032CHAIR0CHAIR—But the evidence put forward to the committee today raises very legitimate concerns that parties will avoid doing that and that the people who will be penalised in that process are children, who will be unrepresented.

unknown32unknown1Mr Duggan—Can I indicate to you that similar concerns were raised when the Commonwealth guidelines were changed in 2000 by in fact making legal aid commissions, who are funding the child representatives, seek costs. We have had similar concerns, but in fact the number of child representative appointments has increased since that time.

1000032CHAIR0CHAIR—It is good for the children but bad for the budget. You do not have to respond to that, Mr Duggan.

84N32Ludwig, Sen Joe0Senator LUDWIG—I was nearly going to on your behalf. It seems that you are saying that the rise in child representatives is a problem but that it is only a problem in respect of the cost.

unknown32unknown1Mr Duggan—It is a problem with costs—you are quite right. That is the only reason. I am not saying that the rise in child representatives is a problem at all.

84N32Ludwig, Sen Joe0Senator LUDWIG—You would like to see that those people who require representation would receive representation, especially children in this instance.

unknown32unknown1Mr Duggan—Absolutely.

84N32Ludwig, Sen Joe0Senator LUDWIG—You only point to the issue of the rise in numbers because of the cost to the Commonwealth?

unknown32unknown1Mr Duggan—Absolutely.

1000032CHAIR0CHAIR—How will the proposed amendment avoid the situation that the Law Council and the Womens Legal Resource Centre very explicitly set out, which is that parents will simply avoid doing it and children will go unrepresented?

unknown32unknown1Mr Duggan—We simply do not agree that is the likely implication of the provision. We point to the history of the matter up till now whereby regularly in some jurisdictions, but not in all registries of the court, orders are made for cost recovery. In our view, this will not be a significant impediment for couples with means to bring their matters before the court.

1000032CHAIR0CHAIR—What about the argument which is put forward about compromising the child representative’s independence?

unknown32unknown1Mr Duggan—The situation exists at the moment where a child representative under the guidelines is obliged to seek or at least make application for costs. We are not aware that that practice in the last 3½ years has meant that there has been an increase in such a perception of the role. I think the increasing numbers of the child representative is an indication that the court does not see that as an issue either.

84N32Ludwig, Sen Joe0Senator LUDWIG—At the beginning of your submission you mention an ACT decision. I wonder if you could provide that to the committee and then indicate if you have sought any legal advice in relation to how that decision may be reflected in other jurisdictions. What was its precedential value? Did it have any? Was it a magistrate’s decision?

unknown32unknown1Mr Duggan—No, it was a decision of a judge—two decisions in fact—and there are decisions from other registries with a contrary view.

84N32Ludwig, Sen Joe0Senator LUDWIG—Did you obtain legal advice in respect of that?

unknown32unknown1Mr Duggan—No. Clearly, the law was unclear and the intention was that it be made clear. We also responded to the Family Law Council’s report, which I think the committee has a copy of, which recommended that there be a provision of this sort.

84N33Ludwig, Sen Joe0Senator LUDWIG—So how did you come to the conclusion that you needed to do something about it then? You say you are trying to make the law less unclear. How do you know that this provision will do that?

unknown33unknown1Mr Duggan—We have had it drafted by the appropriate drafting authority. The provision is quite clear in its direction to the court that it must consider making an order.

84N33Ludwig, Sen Joe0Senator LUDWIG—Could you provide two or three of those contrary decisions to help us understand the background please?

unknown33unknown1Ms Lynch—Senator, I thought you were suggesting that we were suggesting that the appointment of separate reps was a mischief. I think that might have been where the conversation started and where I—

1000033CHAIR0CHAIR—I think it was a linguistic issue at the beginning of the process.

unknown33unknown1Ms Lynch—Yes, but I just want to make it clear that we were not suggested there was an issue about separate representatives.

1000033CHAIR0CHAIR—No. It became clear that the issue that is a mischief from the department’s point of view is cost.

unknown33unknown1Ms Lynch—I would not necessarily say that even, Senator. The fact is that separate reps in proceedings are being funded through legal aid where the parties themselves would be in a financial position to be able to make a contribution to that separate rep.

1000033CHAIR0CHAIR—Effectively that is what I said. The issue is the cost on legal aid when you believe it should be funded elsewhere.

unknown33unknown1Ms Lynch—Yes.

1000033CHAIR0CHAIR—There are a small number of further questions which the committee might send to you on notice tomorrow and seek your assistance in returning as soon as possible. You have also taken perhaps six other questions on notice in discussion this afternoon. Our reporting date, as you are aware, is 13 August but if you could turn those around in a week that would be extremely helpful.

unknown33unknown1Ms Lynch—We will get them to you as soon as we consider them. I can clarify that when we spoke about the number of family law applications in 2001-02, the 34,517 referred to the number of family law applications approved, not the number of family law applications made. 
1000033CHAIR0CHAIR—I see.

unknown33unknown1Ms Lynch—So that answers one of our questions—
1000033CHAIR0CHAIR—Perhaps it does.

unknown33unknown1Ms Lynch—Although you wanted more detailed than that—you would like it to go back to 1998.

1000033CHAIR0CHAIR—You were going to provide us with consolidated information on all of that. I thank you both, Mr Duggan and Ms Lynch, for assisting the committee this afternoon, and I look forward to your assistance with those questions on notice.

unknown33unknown1Ms Lynch—Thank you.

1000033CHAIR0CHAIR—That brings to a conclusion this afternoon’s proceedings of the Senate Legal and Constitutional Legislation Committee. I want to thank all of the witnesses who have given evidence to the committee today for their assistance both in giving evidence and their submissions.
Committee adjourned at 4.53 p.m.


