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Submission to the Senate Legal and Constitutional Legislation Committee.

regarding

The Disability Discrimination Amendment Bill 2003

As Chair of The National Expert Advisory Committee on Illicit Drugs (NEACID), I wish to express my opposition to the proposed changes to the Disability Discrimination Act 1992 to permit discrimination on the grounds of drug addiction.  I argue that the proposed legislation is contrary to international classifications of disability, is unnecessary, and will increase the overall level of harm to individuals and the community. 

I am concerned that no  tangible evidence to support these proposed amendments has been produced and, if passed in parliament, this amendment will significantly affect the legal rights of an already marginalised group in society.  

International Classifications of Disability.

Drug dependence is defined as a psychiatric disability in the two major international classifications of diseases and disabilities; the International Classification of Diseases (Revision 10) which is endorsed and published by the World Health Organisation, and the Diagnostic and Statistical Manual (Revision 4) of the American Psychiatric Association.  These classifications are accepted and used throughout the world.  By exempting this one disorder from the Disability Discrimination Act (DDA) the Australian Government would be setting a dangerous precedent which could encourage discrimination against persons with other internationally accepted disabilities.  By passing this legislation the Australian Government could also be violating its ratification of the International Covenant on Civil and Political Rights which obliges the government to take all necessary steps to adopt or retain such legislative measures as may be required to give effect to the rights stated in the covenant.

Definitions of Drug Addiction

The proposed amendments do not provide any indication of how “addiction” to illicit drugs will be defined under the Act; is addiction daily use or weekly use, for example.  It is unclear how recreational users of illicit drugs will be affected by the proposed amendments.  The proposed amendment does not outline any specific criteria to define to whom the amendment relates.  The inadequate definition of “addiction” may result in confusion about how the Act is applied in the community setting and could lead to increased legal proceedings.  

Definitions of Drug Treatment

The proposed amendment may not allow for the full range of drug treatment activity.  Some people decide to undertake a home detoxification program that is supported by outreach treatment services and/or support by telephone or through other parties.  This legislation could create an impediment to this type of treatment .  Further, the legal status of a person who is on a waiting list for a treatment program is unclear.  Would the legislation  allow discrimination against such a person?  

Permitting Discrimination on the grounds of Drug Addiction is Unnecessary.

The current DDA does not grant more rights or privileges to people with a drug addiction, or any other disability, than to people without disabilities.  It merely ensures that they are treated equally and are not unfairly subject to decisions based on preconceived notions and assumptions, which are not based in fact.  The DDA does not prevent the taking of justifiable actions in relation to poor performance, unacceptable behaviour, financial situation or other legitimate concern which is based on objective, unbiased information.  Consequently, I am of the opinion that the proposed amendments are unnecessary as is demonstrated by the following examples.

In relation to employment, any assessment of fitness for particular employment must be based on an assessment of the person’s capacity to undertake the work, the quality of the work performance and the appropriateness of the person’s behaviour in the workplace.  Drug testing or other assessment of drug use can be used as a confirmation of problems with work performance.  In situations where drug addiction is leading to poor work performance or unacceptable behaviour in the workplace, employers are able to legitimately discipline workers or terminate employment without breaching the DDA. 

A number of industries already have in place occupational health and safety regulations prohibiting working while intoxicated with appropriate sanctions for repeated breaches (including dismissal).  These regulations comply with the DDA as it stands.

In relation to provision of accommodation, landlords are legitimately able to refuse accommodation or terminate tenancies where tenants fail to pay the rent, damage the property or engage in disruptive or antisocial behaviour.  In the event that a person’s drug addiction leads to these sorts of actions then it is not discriminatory for the tenancy to be terminated.

Levels of Harm

The associations between drug dependence and poverty, social exclusion, mental illness, low self esteem, and a past history of abuse are well documented.  The proposed amendment is likely to add to the experience of marginalisation and the social exclusion experienced by drug users and to be detrimental to their health, wellbeing and ability to cope, exacerbating the underlying causes of drug use and it may pose an additional barrier to seeking treatment.  

Drug dependence is a chronic relapsing condition and most drug dependent people move in and out of formal treatment and in and out of drug use over an extended period of time; with each successive episode contributing to an increased likelihood that they will change their drug using behaviour in the long term.  Access to stable housing and employment is extremely important in the rehabilitation of drug users regardless of whether they are currently in formal treatment.  Lack of access and discrimination in the provision of goods and services are major impediments to their achieving or maintaining abstinence.  

We note that the explanatory memorandum to the proposed amendment states that the amendment does not apply to the family members of drug dependent individuals.  However, in many cases it is not possible to avoid the discrimination negatively affecting family members as well as the drug user concerned.  The partners and children of drug dependent people are likely to experience significant harm as a result of discrimination against their drug dependent relative.  Loss of access to employment of a drug using parent will result in loss of family income and poverty for the rest of the family.  Discrimination against a drug using person in relation to housing could well result in the entire family becoming homeless or to the break-up of the family.  Poverty and lack of stable housing then contribute to the social exclusion of the entire family.  The long term consequences of social exclusion for families include poor health, poor educational outcomes, antisocial behaviour, crime, mental illness and substance use all of which result in significant costs to both the individuals involved and society as a whole. 

Summary

I am unclear as to the reasoning behind this amendment and am concerned that the proposed legislation is contrary to international classifications of disability, is unnecessary, and will increase the overall level of harm to individuals and the community.  The amendment does not clearly identify or define those people and circumstances to be covered and is therefore confusing and likely to produce increased litigation.   The amendments appear to be unnecessary given that employers and landlords already have recourse to terminate employment/tenancy where poor performance or inappropriate or unacceptable behaviour is present.  The amendment may exacerbate the social and environmental factors which contribute to drug use and act as an impediment to drug users seeking treatment.

While I recognise that drug users can be difficult and act inappropriately, they should be judged and dealt with on the basis of their actions and behaviours and not be further marginalised within the community.

