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The Secretariat

Senate Legal and Constitutional Committee

Room S1.61 Parliament House

CANBERRA  ACT  2600

Dear Madam

Disability Discrimination Amendment Bill 2003

Thank you for the opportunity to comment on the Disability Discrimination Amendment Bill 2003.

National Legal Aid opposes the introduction of the proposed amendments.  The proposal to allow discrimination against people with drug addiction may breach international human rights law, it will perpetuate and exacerbate the social problems caused by drugs, the amendments are unnecessary as adequate exemptions already exist, and the uncertainty surrounding the provisions would lead to costly litigation. The proposed amendments seek to marginalise and further disadvantage a group of people already struggling against stigma and prejudice in their everyday lives.

The objects and purposes of the Bill, as set out in the Explanatory Memorandum to the Disability Discrimination Amendment Bill 2003, are not achievable by the proposed amendments.  Further, the enactment of this Bill would have significant undesirable consequences. 

Erosion of anti-discrimination law and breach of International Human Rights Law

The rationale underlying anti-discrimination legislation is to ensure that people are dealt with on the basis of relevant considerations and not for irrelevant reasons based on stereotypes and prejudice.  For example, employees should only be dealt with on the basis of merit in terms of being able to perform the requirements of the position.  The amendments would erode this fundamental principle at the foundation of our laws.

It is likely that the Bill breaches the Australian Government’s obligation under international law to ensure protection for everyone against discrimination.  Less favourable treatment on the basis of disability, including drug addiction, is prohibited by international law.  Therefore, at international law, the Disability Discrimination Amendment Bill 2003 is likely to be problematic and may lead to challenges to its validity at this international level.

Benefit of the existing provisions of the Disability Discrimination Act 1992 in the rehabilitation of people with drug addiction

It is well established that rehabilitation of people with drug addiction is successful only with appropriate treatment and support during recovery.  Only then can people with drug addiction regain their health and begin to function in the various aspects of their lives.  Protection from unlawful discrimination assists in this process.  Freedom from discrimination means that people with drug addiction can get on with their lives without exclusion, merely on the basis of their addiction, from such basics as accommodation, food, employment, and social needs.  

Effect of discrimination and impact upon people with drug addiction

In contrast to the above, stigma and discrimination effects people adversely.  Legalising discrimination against people experiencing drug addiction will lead to multiple adverse effects upon them.  

The denial to these people of such basic human needs as accommodation, provision of goods and services, and work would be legitimised, and this would leave many in a desperate situation.  

Further, it is apparent from decided cases that discrimination causes hurt, humiliation and insult, and can also often lead to psychological disorder, and/or exacerbation of any existing disorder.  

Additionally, fear of identification would drive drug users away from using health services such as needle and syringe programs, because this could lead to them being discriminated against in employment and other facets of life covered by the legislation.  National Legal Aid is most concerned that the Bill would in fact open the way for people with drug addiction to be denied treatment when this is sought by them.  The provisions could be used by services not wanting to treat a particular person with a drug addiction – there is no ability to complain if discriminated against in access to treatment for addiction.

These many set-backs provide fertile ground for a drug addiction to worsen, increasing the many flow-on social costs.  A large proportion of Legal Aid Commission clients who have been charged with criminal offences have drug addictions.  It is recognised that these people recover best in a supported way.  People often turn to illicit drugs in an effort to ‘self medicate’ for injuries or trauma for which they have not been able to access treatment.  Making people with drug addiction more outcast in society is not the way to solve the drug problem.  Prioritising funding for drug treatment programs so that sufficient places are available, and ensuring treatment of these people with dignity and respect, will lead to redress of the problem.

Lack of available treatment

The Bill seeks only to protect a person from discrimination on the basis of drug addiction if that person is undergoing a program or receiving services to treat the addiction.  However, this condition is fraught because treatment is not accessible for many people.  There are shortages of places in drug treatment programs as many are under-funded.  Financially and socially disadvantaged people will have the most difficulty accessing treatment.   Rural and remote people, and indigenous people, are likely to have particular difficulties in accessing treatment.  A person may have managed to reach the decision to access treatment but might be placed on a long waiting list.  Evidence was accepted by a House of Representatives Standing Committee that “huge waiting lists” exist for drug treatment programs all around the country and the stage has been reached in some places where waiting lists are no longer kept.

A person with drug addiction cannot necessarily take responsibility for his or her action and may not be able to choose to seek treatment. 

The World Health Organisation acknowledges that drug addiction is a brain disorder and that while some people are able to control the compulsive behaviours that are often associated with this type of brain order, it is not possible to 'control' or 'take responsibility' for the brain disorder itself; including the capacity to 'choose' to stop using drugs or to seek treatment.

Further to the accessibility problems, treatment which is coerced it is unlikely to be effective.  National Legal Aid believes that the purported aim of the Bill, i.e. to encourage people to take responsibility for their own actions by undergoing treatment to gain the benefits of the anti-discrimination regime, is ill-founded and not achievable by these provisions. 

Amendments Unnecessary

The Disability Discrimination Act 1992 already contains necessary protections from any harms or risks which might be a result of a person’s disability.   The purpose of the Bill to “keep the work and social environment safe from other people’s behaviour” is already fulfilled by:

· Section 15(4)

· Exemptions for ‘unjustifiable hardship’

· Requirement of reasonableness in relation to indirect discrimination, section 6

· Occupational health and safety legislation

· Criminal sanctions

Uncertainty of the provisions

One objective of the Bill is to respond to community concerns and give certainty to individuals and organisations covered by the DDA.  This will not be achieved by the Bill, because of the considerable uncertainty of its provisions.

Employers would be allowed to discriminate if the person is not having treatment, and not allowed to discriminate if they are having treatment.  The meanings of ‘addiction’, ‘program’, ‘services’, ‘treatment’ are not defined.  For example, is a person on a methadone program and addicted to methadone ‘addicted’ or ‘undergoing treatment’?  Would discrimination be permissible against this person?  Certainty for employers, for example, on the other hand, would be to deal with the person on merit, i.e. whether they can perform the inherent requirements of the job or not, which is permitted by the Act.

If the Bill is enacted, extensive litigation is likely because of the vagueness of its provisions.

Impact upon families and associates

Discrimination also has a wider social cost.  People addicted to drugs do not exist in a vacuum. They are parents, siblings, and children and other relatives, and are part of social networks.  For example, every time drug users are denied accommodation, their children are also out on the street.  The Bill would allow discrimination solely on the basis of drug addiction and despite the fact that a person could pay the rent, or access goods or services without imposition of unjustifiable hardship. A person experiencing drug addiction who has lost their employment for example, might be reliant once more on their families and friends for financial support, and if this breaks down, may resort to crime to survive. 

Recommendation

The Disability Discrimination Amendment Bill 203 should not be enacted.

We thank you for the opportunity to comment on the proposed Bill.

Yours faithfully

NORMAN S REABURN

CHAIR

NATIONAL LEGAL AID

12 February 2004
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