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The National Association of Community Legal Centres’ Disability Discrimination Network

The National Association of Community Legal Centres’ Disability Discrimination Network is an alliance of Community Legal Centres across Australia with specialist expertise in the area of disability discrimination law. The members of the Network are:

· NSW Disability Discrimination Legal Centre

· Disability Discrimination Legal Service (Victoria)

· Welfare Rights and Legal Centre (ACT)

· Disability Discrimination Legal Advocacy Service – Welfare Rights Centre (Qld)

· Disability Legal Advocacy Service – Cairns Community Legal Centre 
· Disability Discrimination Legal Advocacy Service - Launceston Community Legal Centre

· Disability Discrimination Service (SA)

· Disability Discrimination Legal Advocacy Service – Darwin Community legal Service

· Disability Discrimination Unit, Sussex Street Community Law Service (WA)

These Community Legal Centres provide free legal advice, legal advocacy, case work, support and information regarding the Disability Discrimination Act 1992 (Cth) (‘DDA’) and relevant State-based legislation to people with disability and/or their associates, with a particular focus on those individuals who are disadvantaged by various financial or social factors. 

Summary 

The Network submits that the Disability Discrimination Amendment Bill 2003 (‘Amendments’) should not be enacted for the following reasons:

1. The amendments are inconsistent with the aims of the DDA, which include ensuring that ‘persons with disabilities have the same rights to equality before the law as the rest of the community’
.

2. The DDA already permits individuals and organisations to discriminate against persons who are dependant on prohibited drugs, provided that they have reasonable motives for doing so.

3. In its current form, the DDA contains no uncertainty about the rights of individuals who are dependent on prohibited drugs; such individuals are entitled to the same protections as any other person with disability. In practice the amendments are likely to create rather than alleviate uncertainty.

4. The amendments are predicated on a problematic distinction between types of disability, with one class of disability (‘addiction’) being deemed ‘unworthy’ of protection. This distinction does not currently exist in the DDA, and has the potential to be expanded in the future to encompass all individuals whose disabilities are considered ‘unworthy’ of protection. 

5. The amendments are likely to have an impact on the associates of individuals who are dependent on a prohibited drug, particularly the children and parents of such individuals.

The Network also supports the submissions made by the PILCH Homeless Person’s Legal Clinic regarding the likely effect of the amendments on people who are dependent on prohibited drugs, particularly those submissions regarding the inconsistency with international law and the difficulties faced by individuals in accessing appropriate treatment services. To these submissions, the Network wishes to add that: 

1. appropriate and accessible treatment is often harder to obtain in rural and remote areas; and

2. the broad scope of the DDA, covering vital areas of everyday life such as the ability to access services and obtain goods, employment, accommodation, access to premises and education, means that any reduction of rights under that Act reduces the chances of successful management or treatment of dependency by greatly exacerbating the daily difficulties faced by people who are dependent on prohibited drugs and their dependents.

The purpose of the DDA

There is a mistaken but widely held belief that the DDA grants people with disability ‘special status’ or additional rights not available to the rest of the community. It seems likely that the current amendments stem, at least in part, from a perception that people who are dependent on prohibited drugs should not obtain ‘extra’ benefits as a result of their dependency.

This view is fundamentally misconceived.

Discrimination legislation does not bestow rights on individuals; rather, it operates to ensure that social prejudices and stereotypes regarding disability, race or gender do not prevent individuals from enjoying ‘the same fundamental rights as the rest of the community’
. It is essentially a tool for restoring standard rights to individuals who might otherwise be denied those rights. To use a familiar phrase, it is a means by which a level playing field is created in a number of critical areas of human activity.

Broadly speaking, the DDA achieves this by removing ‘disability’ as a relevant consideration from decision-making processes. The DDA focuses on the motives of decision-makers to determine whether they are based on prejudices or stereotypes (for example, the stereotyped view that drug users necessarily pose a safety risk to others) or on real and relevant considerations (such as an individual’s actual tendency to violence in the workplace).  

The amendments would alter this approach significantly, by permitting unfavourable actions based purely on the existence of a drug dependency, without any consideration of the reasonableness or merits of the decision. This approach is contrary to the aims of the DDA, which was enacted:

‘(b) to ensure, as far as practicable, that persons with disabilities have the same rights to equality before the law as the rest of the community and

(c) to promote recognition and acceptance within the community of the principle that persons with disabilities have the same fundamental rights as the rest of the community.’ 

Existing protections in the DDA

In his speech to Parliament on the occasion of the second reading of the Bill, the Commonwealth Attorney General stated that the amendments were intended to ‘keep the work and social environment safe from other people’s behaviour’
. 

In our view, the amendments will have precisely the opposite effect, by encouraging people to make decisions and act on the basis of the existence of a type of disability, rather than on the existence of a real and identified risk or hardship.

The DDA prohibits both direct and indirect discrimination on the basis of disability. However, an exception to this prohibition is permitted in most cases where non-discrimination would ‘impose an unjustifiable hardship’,
 having consideration of ‘all relevant circumstances of the particular case’.
 

For example, it is permissible for the management of a shop or business to ask a person to leave the premises if that person is behaving in such a way that staff or other customers were genuinely at risk of injury. However, it is not permissible to ask the person to leave simply because management assumes that there may be a risk as a result of drug dependency. The risk must not be imaginary, or spring only from prejudice – it must have a sound basis in reality.

In the area of employment, employers are expressly permitted to discriminate where an employee is unable to perform the ‘inherent requirements’ of a particular position and making accommodations would prove an unjustifiable hardship
. It is clear that meeting relevant occupational health and safety requirements is considered an inherent requirement of any position. For example, in the case of X v Commonwealth, the High Court found that a soldier who tested positive for HIV was unable to perform the inherent requirements of his employment. As McHugh J stated:

‘In most employment situations, the inherent requirements of the employment will also require the employee to be able to work in a way that does not pose a risk to the health or safety of fellow employees’ 

Similarly, it is not possible to indirectly discriminate against an individual where the condition imposed on the individual is ‘reasonable having regard to the circumstances of the case’.

The dominant theme of these existing exceptions to the DDA is reasonableness and the material nature of the threat or difficulty imposed by the disability. The proposed amendments shift the focus of the exceptions from the nature of the threat or difficulty to the nature of the disability (ie: drug dependence). By doing this, the amendments will condone discriminatory action against people with drug dependencies even where the fears about safety or convenience are irrational, insubstantial or irrelevant. 

It is important to note that the debunking of irrational, insubstantial and irrelevant fears arising from prejudice and stereotype is a major element of many public health campaigns, particularly those relating to HIV / AIDS and Hepatitis C. To implicitly condone such fears by enacting the proposed amendments is inconsistent with the operation of such campaigns, and in some cases has the potential to undermine their message.

It also has the potential to undermine the Federal Government’s stated aim of encouraging people to seek treatment for drug dependency, as the amendments are likely to result in individuals actively suppressing information about their drug use and avoiding association with treatment programs in order to conceal the dependency and thus avoid discrimination. 
Creating uncertainty 

In course of his second reading speech, the Commonwealth Attorney General also stated that the amendments were intended to ‘give certainty to all individuals and organisations covered by the DDA’

The only point of uncertainty in the DDA is the question as to whether the risk or difficulty which would give rise to an act of discrimination is sufficiently real and significant to attract the protection of the DDA’s exceptions. This uncertainty is not confined to matters involving drug dependency – the test is identical for all types of disability. 

The Network submits that this is a healthy state of affairs, since it encourages proper and rigorous assessment of risk and is therefore in conformity with the requirements of occupational health and safety legislation and consistent with the DDA’s aim of ensuring that all people are equal before the law.

However, the amendments introduce four new levels of uncertainty into the process:

1. determining whether an ‘addiction’ exists; 

2. determining whether the addiction is to a ‘prohibited drug…within the meaning of regulation 5 of the Customs (Prohibited Imports) Regulations 1956’;

3. determining whether the addiction is present at the time of the proposed discrimination; and

4. if an addiction is present, determining whether the individual is ‘undergoing a program, or receiving services, to treat the addiction’.

In most cases, employers, business proprietors, landlords etc will have no means of ascertaining the level of an individual’s drug use. Even where the individual voluntarily provides information, it may not be clear whether the level of use described would satisfy the medical definition of addiction. Whereas a risk to health or safety may be comprehended in a matter of moments (for example, where an individual threatens to act violently), the nature of an individual’s drug use will not be so easily ascertained, certainly not in time to avert damage or injury in cases of crisis. To encourage individuals and organisations to rely on ‘addiction’ as a precondition to action is unhelpful and counterproductive.

Even in the case of large organisations with the capacity and the legal ability to investigate drug use, a positive result in a drug test, or the statement of a witness to actual drug use, is at best confirmation of a single use of a prohibited drug and will not confirm ‘addiction’. In the absence of a medical diagnosis, an employer cannot be certain that the amendment will cover any act of discrimination. Even in the event of a diagnosis, the employer’s position is no more certain under the amendment than under the existing DDA, as the medical diagnosis will be as subject to legal challenge as any determination of risk or detriment under the existing ‘unjustifiable hardship’ or ‘reasonableness’ exceptions.

As discussed above, it is likely that many individuals will take active steps to suppress evidence of addiction to avoid the arbitrary loss of jobs, housing, medical services etc. This in turn may lead to employers and others being unaware of genuine health or safety risks in the workplace or public sphere.

Similar problems exist for an individual or organisation trying to determine if a person is undergoing a program, or receiving services, to treat the addiction, where no definition of ‘program’ or ‘services’ is provided. However, without the stipulation that the DDA extends to those seeking treatment, the amendment would appear as a simple case of social victimisation. The Network submits that this difficulty in an indication of the unworkable nature of the amendment.

‘Worthy’ and ‘Unworthy’ disabilities

Finally, the Network is very concerned that the amendments introduce a new concept to discrimination law – the ‘undeserving disability’. The amendments single out a particular group of individuals with disabilities as not ‘worthy’ of protection under the DDA, unless those individuals conform to a specified set of behaviours (namely, seeking and continuing to receive treatment). 

In the absence of the proposed amendments, the DDA contains no provision for distinguishing between disabilities. The Network is concerned that the amendments will lead to a gradual erosion of the definition of ‘disability’ into categories of ‘socially approved’ disability and categories of disability that do not receive social or political approval, or the establishment of a hierarchy of disability with different rights permitted for different types of disability. 

For example, it is possible that the manner in which a disability is acquired may be used to distinguish between those who qualify for protection under the DDA, and those who do not. In the present case, it may be argued that the illegality of prohibited drug possession may be seen as a justification for excluding people with drug dependencies from the DDA. However, a similar argument might be made about an individual who acquired a spinal injury as a result of driving while intoxicated, or exceeding the speed limit. A disability ‘brought on one’s self’ through personal negligence, such as an injury gained by diving into shallow water, might fall into the category of ‘unworthy’ disabilities. Public prejudices might even categorise a number of medical conditions (for example, obesity or smoking-related illnesses) as having been ‘caused’ by the individual and therefore not ‘worthy’ of being covered by the DDA. The parents of a child with a disability, who chose not to terminate a pregnancy when the disability was first detected, might be excluded from seeking protection as associates of a person with a disability.

Such a construction of ‘disability’ is dangerous, destructive and at odds with the role of domestic discrimination law, as it introduces complex moral and social questions as a precondition to the exercise of basic rights which are intended to be universal.

The central dominating feature of international human rights law is its universality. Instruments such as the International Covenant on Civil and Political Rights (‘ICCPR’) and the International Covenant on Economic, Cultural and Social Rights (‘ICESPR’) are based on this principle.
 Domestic discrimination law is a measure used to achieve that universality by combating prejudices and stereotypes that lead to a denial of those fundamental rights. The excision of a group of individuals from the protection of the DDA is effectively a removal of their access to the universal rights contained in international instruments such as the ICCPR and the ICESPR. In relation to the international position, the Network endorses the detailed submissions at paragraph 4.2 and 4.3 of the PILCH Homeless Person’s Legal Clinic. 

Given its role in ensuring the universality of basic human rights, it is vitally important that the DDA is not used as an instrument of social or political censure. 

� Disability Discrimination Act 1992 (Cth) (‘DDA’) section 3(b)


� DDA section 3 (c)


� DDA section 3(b) and (c)


� Commonwealth Hansard, House of Representatives 3 December 2003, 23171 (Phillip Ruddock, Attorney General)


� see DDA sections 15 (4)(b), 16 (3), 17 (2)(b), 18 (4)(b),  22(4), 23(2) etc.


� DDA section 11


� DDA section 15(4)


� See for example, X v Commonwealth [1999] HCA 63 (2 December 1999) per McHugh J at [11]


� DDA section 6


� Commonwealth Hansard, House of Representatives 3 December 2003, 23171 (Phillip Ruddock, Attorney General)


� DDA section 3(b)


� Disability Discrimination Amendment Bill 2003 section 1


� See article 26 of the ICCPR “All persons are equal before the law and are entitled without discrimination to the equal protection of the law.”[emphasis added]





