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INTRODUCTION

The Aboriginal and Torres Strait Islander Commission (ATSIC) and Aboriginal and Torres Strait Islander Services (ATSIS) welcome the opportunity to provide comment to the Senate Legal and Constitutional Committee regarding the Amendment Bill to the Disability Discrimination Act 1992 (Cth).  The submission has been structured having regard to the papers prepared and distributed by the Senate Legal and Constitutional Committee.

BACKGROUND CONCERNING ATSIC/ATSIS

ATSIC was established by the Aboriginal and Torres Strait Islander Act 1989 as the nationally representative organisation of Aboriginal and Torres Strait Islander peoples.  The ATSIC Board of Commissioners is elected from amongst the membership of the Regional Councils in each of the ATSIC zones.  

ATSIS is an Executive Agency of the Commonwealth within the Indigenous Affairs Portfolio, and was created in July 2003 out of the administrative arm of ATSIC.  ATSIS provides corporate services and policy/advocacy support to ATSIC, and administers a range of Commonwealth programs according to the policies and priorities set by ATSIC.

The ATSIC/ATSIS dual-agency arrangement is interim, pending the outcome of the 2003 ATSIC Review.

DISCUSSION
ATSIC/ATSIS do not support the Amendment Bill.  Our reasons are given in the course of this submission which draws on findings of the recent review of the Act conducted by the Productivity Commission.  It is important to highlight the review’s findings and recommendations, as the proposed Amendment Bill is not in line with them and offers no convincing reasons for its proposal to allow a new exemption to provisions prohibiting discrimination.  Indeed, it appears the Bill was drafted in haste, without much consultation.  
There is ample evidence of racist discrimination in all areas of application of the DDA, such as employment, education, accommodation, sporting activity and club membership.  (See, for example, ATSI Social Justice Commissioners’ reports 1998-2003;  House of Representatives Standing Committee on ATSI Affairs We Can Do It! Report (2001);  Annual reports of “equal opportunity” authorities in States and Territories).  ATSIC/ATSIS are gravely concerned that the Amendment Bill’s proposal will provide a basis in law for continuation of racist discrimination resulting in disadvantage and exclusion.
1.
 Productivity Commission (2003) Review of the Disability Discrimination Act 1992 Draft Report
Justification for an Exemption

There was only one justification presented by government when submitting the amendment bill.  The government believes that people operating a business or a club should not have to face discrimination claims by drug addicts when trying to keep the work or social environment safe from other people’s behaviour.  
No doubt, most citizens have a reasonable expectation that they can be protected from the harms and risks posed by another person’s illicit drug addiction.  There are however, other measures in legislation to protect employers, business operators, and the public against, for example, disruptive or violent behaviours of others.  These are public order or criminal matters, not matters of disability, in any usual sense of the term.

ATSIC/ATSIS believe this exemption is not appropriate in the Disability Discrimination legislation.  Draft finding 10.10 of the Productivity Commission’s draft review report (see page attached) affirms that exemptions are only warranted where other public or social policy reasons provide a valid basis.  The Amendment Bill’s case about public safety does not, in our view, constitute a valid or coherent ‘public or social policy’ basis for the proposed amendment. 
Enforcement

There are also law enforcement implications to be considered with the introduction of the amendments.  Direct discrimination resulting from the new provision is likely to increase disruption and conflict in public space and the level of violence involved.  Police, and other private enforcement and security agencies along with the general public and business operators, will very likely suffer greater inconvenience and financial costs.
Social and Financial Consequences
The introduction of such an amendment will contribute to an increase in homelessness and drug and alcohol abuse.  It will also contribute to criminal victimisation of addicts and presumed addicts, who would be made more physically vulnerable, and more vulnerable to exclusion from necessary services as a direct result of the amendment.  The amendment will thus place extra pressure on providers of emergency accommodation, public housing, health and education services which are already in crisis from client demand far exceeding their resources.   

Over time, the work of various human services and drug and alcohol education has improved public awareness that a drug addiction is an illness.  While ATSIC/ATSIS understand the amendments will not change the definition of a “Disability”, the exemption will almost certainly remove, in practice, the rights of those who are in need of therapeutic intervention, not just those who have already sought treatment.  Essentially, the bill is saying a person can be discriminated against because they have a certain illness, or even because they display symptoms perceived (rightly or wrongly) to be symptoms of that illness.  
To add to the confusion inherent in the Bill, the amendment does not remove a “drug addiction” from the definition of “disability” as current in the Act, but allows discrimination against those thought to suffer this disability.  
Managing the Consequences
ATSIC/ATSIS anticipate many complications stemming from mistakes made in assessment of any individuals’ appearance or behaviour.  Symptoms of some forms of mental illness, for example, are easily confused with (presumed) signs of drug addiction.  For example, someone may appear drunk or under the influence of a drug, when they are actually ill in another way.  Red eyes associated with illness, blindness, etc can be mistaken for signs of drug use or addiction.

The government propose that under the amended bill, a person who has a drug addiction can still rely on the protection of the DDA in relation to discrimination on other grounds, such as mental illness or other disabilities.  However, ATSIC/ATSIS hold the view that this will be no comfort to those people who suffer discrimination and disadvantage as a result of being wrongly assessed as an addict by, say, an employer, landlord, service provider or venue owner.

Identification of a “drug addiction”
Many people suffer a mental illness without knowing and some sufferers use drugs and alcohol to cope with their undiagnosed, untreated illness.  This can, in turn, lead to abuse of the substances, and possibly to addiction.  Undiagnosed illness can include social phobias, Bipolar Disorder, Depression, Schizophrenia, and other forms of brain damage and chemical imbalance. 
Learning and language disorders (for example, cognitive disability) can also assume similar characteristics to those displayed by people under the influence of drugs and/or alcohol.  These characteristics can easily be mistaken by, for example, the shopkeeper, security guard at the pub, or a landlord.  People living with these difficulties experience discrimination in many spheres of public life due to lack of understanding, tolerance, and patience, and the presence of prejudice, racism and false stereotypic notions. 

Further, definitions of addiction vary.  Identifying the existence of a drug addiction is to a degree, a subjective process.  Even for professionals, the assessment may rely on which of the symptoms is most obvious at the time.  The Explanatory Memorandum provided by the Senate Committee note that situations of multiple disabilities, including a drug addiction, will arise.  However, the Amendment Bill offers no measures to address these situations. 

The amendments propose that if the disability is a person’s addiction to a prohibited drug, and if the person is addicted to the drug at the time of the discrimination, then lawful discrimination will apply.  ATSIC/ATSIS question if consideration has been given to those who present in public spheres under the influence at the time of the alleged discrimination but who are not “addicted” to the prohibited drug?
This question is made even more complex when we consider that “disability” has an extended meaning under the DDA, including a past or future disability.  ATSIC/ATSIS understand that the proposed amendment would apply only when the person actually has an addiction at the time of the alleged discrimination.  This means that people who have recovered and maintain their recovery from addiction cannot be discriminated against, and will retain any protections from unlawful discrimination that they presently have under the Act.  
ATSIC/ATSIS believe it is unrealistic to assume that the amended DDA would, in practice, protect people who have overcome an addiction.  How is the existence or absence of a drug addiction to be determined?  Again, this is subjective and opens up opportunities to continue discrimination against individuals based on a belief (right or wrong) that the individual continued to be addicted to a prohibited drug.  

Draft Report – Review of the Disability Discrimination Act 1992 (Cth)
The Productivity Commission’s draft review report highlighted statistical evidence that over the last five years very few complainants identified themselves as Indigenous Australians.  The report attributed this to the idea of “disability” in Indigenous communities being different from that in non-Indigenous communities.  The report encouraged exploration of the meaning and experience of disability in Indigenous communities, including how the meaning and experience influence the way individuals and communities respond to discriminatory treatment based on disability.

The Bill will further deter Aboriginal people from accessing the sanctions and remedies available to them, associated with discrimination.  
CONCLUSION

In summary, Aboriginal and Torres Strait Islander peoples are already highly discriminated against and disadvantaged in the areas covered by the DDA.  This bill could see this problem heightened by providing legal excuse to discriminate.  Our submission has made particular reference to those issues most relevant to the Aboriginal and Torres Strait Islander peoples in SA.  
ATSIC/ATSIS thank the Senate Legal and Constitutional Committee for the opportunity to present this submission.  We look forward to the final report.
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Extracts from the Productivity Commission’s:

Review of the Disability Discrimination Act 1992 (Cth)- Draft Report
The following section is referred to in the ATSIC/ATSIS Submission:
Chapter 10 – Defences and Exemptions

Draft Finding 10.10:

On balance, some exemptions from the DDA are appropriate.  They must be clearly defined and restricted to only those aspects of legislation or regulation for which an exemption is necessary for other public or social policy reasons.
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