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9 February 2004

Senator Payne 

Chair
Senate Legal and Constitutional Committee
c/- The Secretariat

Room S1.61, Parliament House
Canberra ACT 2600
AUSTRALIA 
By e-mail: legcon.sen@aph.gov.au.


Dear Senator

Disability Discrimination Amendment Bill 2003

Thank you for the opportunity afforded by your Committee to Australian Lawyers for Human Rights ("ALHR") to provide a submission on this Bill.

Attached is a brief submission outlining a range of concerns held by ALHR.  We trust that these issues are helpful in your consideration of the proposed amendment.  

Please do not hesitate to contact us if you would like to discuss this submission further.

Yours sincerely,
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Drug dependency amendment to the Disability Discrimination Act 1992
Australian Lawyers for Human Rights 

Australian Lawyers for Human Rights Inc is an association of lawyers with expertise in human rights law, its principles and practice.  ALHR educates lawyers in human rights practice, and offers independent expert views on contemporary human rights issues.
Proposed amendment 

The Disability Discrimination Amendment Bill 2003 ("the Bill") would amend the Disability Discrimination Act 1992 ("the DDA") to remove from its protection a person who is addicted to a prohibited substance.  Discrimination against such a person will be permitted in respect of any act which would otherwise be unlawful discrimination.  

The intention of the amendments, according to the Explanatory Memorandum to the Bill, is to make it "possible for a person to be lawfully discriminated against in relation to his or her current addiction to a prohibited drug" and is said to apply "only if the person is addicted to a prohibited drug at the time of the discrimination, and so does not apply to remove any prohibition on disability discrimination against a person who has a past addiction to prohibited drugs".

The Bill, if passed, would also result in amendments to the Workplace Relations Act 1996 ("the WR Act") to exclude termination of employment on the basis of addiction to a prohibited substance from the provisions dealing with unlawful termination of employment.  This will mean, according to the Explanatory Memorandum to the Bill, "that a person seeking remedies … could not rely on his or her addiction to a prohibited drug … as grounds for a claim of unlawful termination of employment".
Amendment opposed 

For the reasons outlined below, ALHR opposes the proposed amendment as unnecessary, raising privacy concerns, in breach of Australia’s international obligations, and as having irrational effect.  It also creates legal issues that will be resolved only through litigation.

We raise the following matters for the Committee to consider.  

Amendment is unnecessary

The proposed amendment is unnecessary.  The issue it addresses is a circumstance already covered by the current provisions of the DDA; as a result the amendment does nothing to assist either those alleging discrimination ("the complainant") nor those alleged to have discriminated ("the respondent") and would serve merely to create uncertainty and confusion.  

The DDA already provides a range of defences to unlawful discrimination, including permitting an employer to deny employment to a person whose addiction would prevent them from performing a job effectively or safely.  If a person with a drug dependency cannot perform the inherent requirements of a particular job, the DDA upholds an employer’s decision to not employ that person or to terminate that person's employment.

If a respondent is concerned about a person's conduct in the context of service provision, or performance in the context of employment, the respondent can, quite properly, require standards of conduct or performance to be met.  If the respondent has safety concerns, then it is appropriate and legitimate to deal with those safety concerns.  

Similarly. if a respondent imposes a requirement which a person with a drug dependency cannot meet because of that drug dependency, the respondent can show that the requirement is reasonable in the circumstances and the requirement is then lawful.

Thus the DDA in its present form effectively, comprehensively and fairly addresses the situation towards which the amendment is directed.

Of relevance to the question of whether or not the amendment is necessary is whether anyone actually faces claims of unlawful discriminatory treatment by people addicted to prohibited substances.  To date, there have only been two cases dealing with discriminatory treatment on the basis of drug addiction.

The first of these, Marsden v HREOC & Coffs Harbour & District Ex-Servicemen & Women's Memorial Club Ltd [2000] FCA 1619, dealt with a man with an opioid dependency in relation to his membership of and attendance at a local club.  Mr Marsden is addicted to opioids, which include heroin, and was on a methadone treatment program.  In that decision, Branson J of the Federal Court referred the matter back to the Human Rights and Equal Opportunity Commission ("the Commission") for consideration in light of her view that opioid dependency or addiction could be a disability under the DDA.  She did not consider whether or not there was a defence in the circumstances to the alleged unlawful discrimination as this was a matter for determination by the Commission.  The complaint then settled without these issues being decided.

This decision led to public debate and to amendments to the NSW Anti-Discrimination Act 1977 ("the ADA") to exclude from its protection discrimination, but only in employment, on the basis of addiction to a prohibited substance.

The second case deals directly with those amendments: Carr v Botany Bay Council & Anor [2003] NSWADT 209.  In this case, the respondent sought to argue that Mr Carr was precluded from his claim of unlawful discrimination because he was addicted to a drug.  However, Mr Carr was on a methadone treatment program, and the amendments to the ADA expressly do not apply where the prohibited drug is methadone.  This clear statement on the face of the legislation did not, however, prevent the respondent from arguing precisely the opposite case, putting the applicant to additional time and costs which were not recovered despite the inevitable success on the argument.  This argument arose only because of the amendments to the legislation.

There have been cases of terminations of employment based on positive drug tests being challenged under unfair dismissal laws.  However, none of these turned on the question of whether or not the termination was unlawful under section 170CK, or whether the person was an addict or not.

A person who is a recreational drug user is not protected by the DDA or the WR Act unless they are able to argue that they were imputed by the respondent to have a disability.

The above analysis suggests there is no serious problem that needs to be addressed by the Federal Parliament, nor is there a problem that is not already adequately addressed by the existing provisions of the DDA.  The existing provisions ensure that the rights of individuals to protection against discriminatory treatment can be balanced on a case by case basis with the rights and needs of employers and service providers.  The amendment will exclude people form protection against discrimination out of all proportion to the extent of any actual problem with the current legalisation. 

Amendment will raise privacy issues

As we have said above, the DDA in its current form enables an employer or service provider to deal lawfully with conduct, behaviour or inability caused by drug addiction.  The amendment is not only unnecessary but introduces a consideration on the respondent’s part that itself is problematic. To suggest or even encourage the respondent to look behind the conduct, behaviour or inability, and to try to ascertain its cause, creates significant privacy concerns.  

Determining whether or not a person is addicted to a prohibited substance is not merely a matter of requiring the person to undergo drug testing, which itself may breach privacy laws in the various states and territories of Australia.  Such tests do not demonstrate addiction, only relatively recent use of a particular drug.  The only way to determine addiction is through medical testing and examinations.  

For the potential respondent to have access to the results of such testing would require the medical practitioner responsible for testing to disclose what is clearly personal information of a medical nature.  This gives rise to privacy breaches.  None of this actually addresses the problem of conduct, performance or safety, all of which can and should be addressed with an appropriate direct response.  

Amendment is itself discriminatory 

The amendment is itself discriminatory.  One clear and internationally recognised purpose of anti-discrimination measures is to ensure that people are not treated less favourably because they have a particular personal characteristic, unless that characteristic is objectively relevant to the situation.  Any person should be entitled to ask whether they have been treated differently or unfairly because of stereotyped or biased assumptions, and whether they have been subjected to arbitrary treatment and judgments based on difference.  To remove that right from a particular section of the community will only exacerbate community division, and give legitimacy to prejudice based on difference.

A proposal to exclude people with a drug dependency from the definition of disability withdraws protection against discrimination for people in the community.  The effect of such changes can only be to allow further marginalisation of and prejudice against these sections of the community. 

The amendment seriously undermines a commitment in Australia to principles of human rights including, for example, Article 26 of the International Covenant on Civil and Political Rights which stipulates that:

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground …

And Articles 2, 3 and 10 of the Declaration on the Rights of Disabled Persons which stipulate that:

2.  Disabled persons shall enjoy all the rights set forth in this declaration.  These rights shall be granted to all disabled persons without any exception whatsoever and without distinction or discrimination…

3.  Disabled persons have the inherent right to respect for their human dignity.  Disabled persons, whatever the origin, nature and seriousness of their handicaps and disabilities, have the same fundamental rights as their fellow-citizens of the same age, which implies first and foremost the right to enjoy a decent life, as normal and full as possible.

10. Disabled persons shall be protected against … all treatment of a discriminatory, abusive of degrading nature.

If, in the absence of a Bill of Rights, citizens are to rely on the protection afforded by legislation from time to time, then citizens must be assured that parliament will be consistent and non-discriminatory in its commitment to human rights legislation.

Irrational effect as drafted

In at least three ways the proposed amendments give rise to irrational consequences.

The proposal does not withdraw the protection against discrimination if the action is based not on an actual addiction, but on the imputation of an addiction.  This situation will arise where a person tests positive to a prohibited substance and is presumed (or "imputed") because of that positive test, to be addicted to that substance.  In that case the provisions of the DDA would remain effective and provide protection to recreational drug users while excluding those with a genuine medical condition, being the addiction. 
Further, the Bill targets one form of addiction while leaving a number of other, equally damaging, addictions untouched.  For example, the level of addiction to alcohol and its impact on the community far outweighs that of addiction to prohibited substances.  There is no suggestion that the DDA or WR Act should be amended to specifically exclude protection for alcoholics.  

Finally, termination on the basis of an addiction to a prohibited substance, while not being unlawful under the WR Act if the Bill is passed, is likely to be "harsh, unjust or unreasonable" under section 170CE of the same Act.  

A ‘lawyers’ picnic’

Meaning of addiction

If the Bill is passed, it will result in flawed legislation.  It does not define “addiction”.  To leave an assessment of addiction to the respondent in the circumstances creates uncertainty and inconsistency, and gives rise to the privacy concerns outlined above.  

Inevitably the lack of clarity will result in the need for legal argument in proceedings in the Federal Court, Federal Magistrates Court or Australian Industrial Relations Commission, requiring the respondent to obtain extensive medical and other expert evidence as to whether or not the person was "addicted to the drug at the time of the discrimination".  If an amendment is to be pursued, before any such amendment becomes law, legal and medical advice should be obtained to determine an accurate and workable definition so as to minimise the interpretive minefield that will otherwise result.

There is a strong body of expert opinion which indicates that it is makes no sense to speak in terms of "addicted … at the time", because an addiction is not a physiological condition from which a person ever fully recovers.  The inevitable question will arise in legal argument as to whether a past addictive use of heroin, or a current addiction to heroin without current use, is covered by the exclusion.  

The amendment will result in further lengthy and expensive expert evidence and legal argument on whether a “disability relates to the person’s addiction”, and on whether “the person is actually addicted”.  

Meaning of prohibited drug

The Bill set outs the meaning of "prohibited drug" as being "a drug within the meaning of regulation 5 of the Customs (Prohibited Imports) Regulations 1956”.  That regulation defines drug in the following terms:

"drug" means: 

(a)
a chemical, compound, or other substance or thing, that is included in Schedule 4; 

(b)
an isomer or a mixture of isomers of a chemical or compound referred to in paragraph (a); 

(c)
a derivative of: 


(i)
a chemical or compound referred to in paragraph (a); or 


(ii)
an isomer or mixture of isomers referred to in paragraph (b); 

(d)
a substance or thing, other than an exempted preparation, that contains, or consists in part of: 


(i)
a chemical, compound, or other substance or thing, referred to in paragraph (a); 


(ii)
an isomer or mixture of isomers referred to in paragraph (b); or 


(iii)
a derivative referred to in paragraph (c); or 

(e)
a chemical or compound, other than a chemical or compound that is a drug by virtue of another paragraph of this definition, that, in the manufacture by a chemical process of a chemical or compound referred to in paragraph (a), is an immediate precursor of that chemical or compound. 

This definition does not indicate any particular type of drug, such as heroin or cocaine, but rather is a generic definition of the word "drug".  The Bill therefore excludes from the protection of discrimination addiction to any drug, whether generally considered an illegal substance under criminal or similar laws or not.  There are more than 230 drugs listed in Schedule 4 including, for example, codeine, diazepam, ephedrine, pemoline, piperonal, safrole and zolpidem.  

To illustrate the scope of the coverage of this definition, we provide the following information in  relation to several of the listed drugs.  Safrole is a colourless or pale yellow oily liquid derived from oil of sassafras and other essential oils and used in making perfume and soap. Pemoline is used to treat attention-deficit disorder in children over the age of six. Piperonal is a white powder having a floral odour, used as flavouring and in perfume. Zolpidem is a drug used in the clinical treatment of insomnia or sleep disorders.

This extremely broad definition of prohibited drug cannot operate sensibly.  Such a diverse range of drugs have an broad range of effects on a person's capacity.  Reliance on the existing mechanisms within anti-discrimination laws provides a more sound, tailored and equitable basis for dealing with such impacts.

Conclusion

There are a number of serious concerns about the effect of the Bill on the human rights of a significantly disadvantaged group within the Australian community.  

We urge the Committee to carefully consider the serious detriment to anti-discrimination law in Australia that will result from the passage of this legislation and to focus on the existing mechanisms within anti-discrimination law to balance the rights and obligations of individuals and organisations.

Australian Lawyers for Human Rights Inc

9 February 2004
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