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Kingsford Legal Centre’s position

Kingsford Legal Centre opposes the proposed changes to the Disability Discrimination Act 1992 (“DDA”). Our position is based in our long experience as a provider of legal assistance to members of our community who are socially and economically disadvantaged, of whom many are drug dependent. We also provide a state wide anti-discrimination law service which includes advice on disability discrimination.

Our reasons for rejecting the proposed amendments are outlined below. 

About Kingsford Legal Centre

Kingsford Legal Centre (KLC)is operated by the law faculty of the University of New South Wales and was established in 1981. In its role as a community legal centre, KLC provides free legal advice, ongoing casework and representation to people who live and/or work in the Randwick and Botany municipalities who are not eligible for legal aid and cannot afford to pay for a private solicitor. KLC also provides a state-wide anti discrimination law service and participates in community legal education and law reform work. Each year it provides legal advice, casework and referral to approximately 4000 people. KLC is committed to human rights and social justice and to promoting access to and reform of the legal system.

What is the current law on disability discrimination and drug dependence?

Currently the DDA protects people with a disability from receiving less favourable treatment because of their disability. For example, the DDA protects a disabled person from being denied a job because of their disability if they are capable of performing all the functions of the job. The DDA does not confer any extra rights or benefits on people with disabilities. It simply ensures that people with disabilities are treated the same as everyone else. 

The DDA does contain a number of qualifications and exclusions. 

Section 15(4) of the DDA states that it is lawful for an employer to refuse employment to a person with a disability, or even to dismiss a person with a disability, if that person is unable to fulfil the inherent requirements of the job and any modifications that could be made to enable the person to perform the job would impose an “unjustifiable hardship” on the employer. For example, retaining an employee whose behaviour posed a threat to other employees could constitute an “unjustifiable hardship”. The employer would therefore be able to lawfully terminate employment if it could establish a defence of unjustifiable hardship in these circumstances.

The DDA also provides similar protections to providers of goods and services or accommodation. So providers can discriminate against a person with a disability where the providers would experience unjustifiable hardship if required to offer their services to the disabled person – see sections 25(3)(c) and 24(2).

“Disability” is given a wide definition under the DDA.  It includes the “total or partial loss of the person's bodily or mental functions” and “a disorder, illness or disease that affects a person's thought processes, perception of reality, emotions or judgement or that results in disturbed behaviour.”

A decision made by the Federal Court in 2000 suggested that people dependent on drugs may be considered “disabled”.
  

The United Nations Human Rights Committee and the United Nations Committee on Economic, Social and Cultural Rights have consistently stated that the norm of non-discrimination extends to people with disabilities.
 Drug dependence
 has been recognised by the World Health Organisation as a brain disorder that often affects and impairs brain structure and function inhibiting a person’s ability to make positive choices.
  The United Nations Working Group on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities also considers that “drug addiction” should be considered a “disability” within the meaning of the draft United Nations Convention on the Rights of Disabled People.
 

Drug dependence is also recognised as a disability in other countries. The Canadian Human Rights Commission has held that actual or prior drug dependency is a disability under the Canadian Human Rights Act 1977. So for example in Canadian employment law, where an employee’s drug or alcohol dependency does not adversely impact upon workplace performance, then the employee’s dependency is an irrelevant consideration in determining whether the employee should be sacked or subject to disciplinary proceedings. In the United States, the Americans with Disabilities Act 1990 defined disability as “a physical or mental impairment that substantially limits one or more of the major life activities of an individual”. Courts in the US have recognised that in, certain circumstances, a dependence on alcohol or drugs falls within this definition of “disability”.
The proposed changes to the DDA

The Federal Government’s proposal as contained in the Disability Discrimination Amendments Bill 2003 (the Bill) is to remove the protection the DDA currently provides to enable employers, landlords and specified others to discriminate against a person on the ground of that person’s dependence to a prohibited drug, unless that person is undergoing a program, or receiving services, to treat the dependence. 

Prohibited drugs include cannabis, amphetamines, heroin, and cocaine.
 The Bill applies to discrimination in all areas of life covered by the DDA, including employment, accommodation, education, club membership, sport, and access to goods, services, facilities and premises. 

Our major concerns with the Bill

Kingsford Legal Centre has a number of concerns about the proposed amendments which are summarised below. 

A.
Legal and Human Rights

The Bill raises serious concerns in relation to Australia’s obligations under international human rights instruments. The principle of non-discrimination, together with equality before the law and the equal protection of the law is a basic and fundamental principle of international human rights law, located in both the International Covenant on Civil and Political Rights  and the International Covenant on Economic, Social and Cultural Rights.
 These covenants oblige governments to take positive steps to address the special needs of vulnerable groups so as to ensure them equal access to their rights and freedoms.
 

Anti-discrimination legislation should cover all individuals equally to fulfil its purpose and comply with our international human rights obligations. However the Bill seeks to make an individual’s protection under the DDA conditional on whether or not they are seeking treatment, and on whether or not they are addicted to an illicit or licit substance. The basic principles of non-discrimination will be undermined if these rights are made conditional. 

The Bill is arbitrary in its application to some drug users as opposed to others. While a person dependent on alcohol may behave in a way that makes them less able to perform the functions of their job than a person addicted to cannabis, the Bill will operate to protect the alcoholic and not the user of cannabis. 

The Bill is also extremely vague. It does not define “addiction”, “drug addict”, “program”, “service” or “treatment”. If enacted, the Bill is likely to generate a great deal of litigation. Examples of problems of interpreting the terms of the Bill are:


· Can a person be “addicted” notwithstanding that they are not currently using? 

· Would a person on a waiting list for a program be considered to be “undergoing a program”? 

· Would a person who has decided to go “cold turkey” be determined to be “undergoing a program”? 

· Does there need to be actual evidence of illicit drug use or is suspicion and rumour enough? 

· Who decides if someone is “addicted”? what is the difference between “addiction”, ‘dependence” and use of a drug?

B.
Medical and social issues

The Bill is part of the Federal Government’s “Tough On Drugs” policy which attempts to reduce consumer demand for illicit drugs through “zero tolerance” law enforcement policies. Such policies view drug use as isolated behaviour which is caused by the decisions of an individual and can therefore be prevented or cured through educating or punishing that individual. 

In contrast to the “Tough on Drugs” initiatives, a true “harm minimisation” model advocated by many medical and health professionals is that drug use is, whether we like it or not, is unlikely to be eliminated from our society. Legal and illegal drugs continue to find a market, no matter how stringent the laws are against the taking of such drugs. A more constructive approach to the issue is to implement strategies which assist people to handle their drug use in ways that minimise the harmful effects on the drug user and on others. 

The public health model underpinning the health system in Australia views excessive or harmful drug use as one of a number of problems faced by individuals which can be influenced by the economic, social and cultural environment in which that person lives - including poverty, unemployment, availability of drugs and family conflict. Research compiled by the Alcohol and other Drugs Council of Australia has demonstrated that factors which lower the risk that a person will use drugs in a harmful way, include connectedness to community, good family relationships, and feeling loved and respected.
 

Harm minimisation as a policy goal seeks to minimise the harm that drug users can cause to themselves or the community by advocating for treatment, medical and social services to be readily available and accessible. 

From a harm minimisation point of view, the Bill is a step backwards. If the Bill becomes law, many drug users will be afraid to be seen using services such as needle and syringe programs and other health services, for fear of being identified, as this identity could lead to them losing or being denied their jobs, housing or other services. The flow-on effect of this is that drug users will reuse needles and may be less likely to approach health services to be tested for blood borne viruses, increasing the risk of diseases like HIV/AIDS and hepatitis C. The Bill may therefore in fact increase the health risk to drug users and the community in general. 

In addition, a significant body of evidence is emerging which details the negative health effects of stigma and discrimination. This work began in the social research work on HIV/AIDS but has now been expanded in relation to hepatitis C. In November 2001, the Anti-Discrimination Board of NSW released the report of its inquiry into hepatitis C related discrimination. This report found that people with hepatitis C experience extraordinary discrimination in all aspects of their lives, based on a community perception that it is acceptable to discriminate against drug users.
 

It is likely that this Bill will further entrench and legitimise this type of behaviour and stigmatisation. 

The impact of the Bill in our community will be far-reaching because the Bill covers all illicit drugs including cannabis. Without clear definitions of “addiction” as opposed to use of a drug, the Bill could potentially affect anyone who uses illicit drugs. Nearly half of all Australians aged 14 years and over have used illicit substances at least once in their lives, while 23% report having used an illicit drug in the last year.
 Around one in five males and one in seven females used at least one illicit drug in the 12 months before the 2001 National Drug Strategy Household Survey.
 

C.
Effect on families of drug users

The Bill says that it will “not affect persons who are the associates of a person with a “drug addiction” - the associate of a drug user retain any rights they would have to protection from unfair discrimination under the DDA”.
  So for example, a person could not be sacked from their job merely because their employer becomes aware that their partner is a “drug addict”. However the partners, spouses and children of people with a drug dependence will still bear the consequences of discrimination against their family members, particularly where they are reliant on their family members for financial support or housing.

D.
Educational Effect / Social Impact

Section 3(c) of the DDA provides that one of the key purposes of the Act is to “promote recognition and acceptance within the community that persons with disabilities have the same fundamental rights as the rest of the community”. However, this Bill will clearly have a negative educational and social impact for it institutionalises stereotypes, stigmas and prejudices attached to drug dependence. Under the proposed changes to the DDA there is no protection offered to drug users if they are denied jobs, housing, and other services simply because they use a particular drug rather than because of their behaviour. Stereotypes of drug users rather than the behaviour of the individual will dictate whether they will find work or have a roof over their heads. 

In contrast, a prohibition on discrimination on the ground of “drug addiction” would send a clear message to the community that drug users should be treated with dignity, support and respect. Such a normative message would be far more conducive to people self-identifying as drug users and seeking appropriate treatment than the message sent by the Bill. 

Will the Bill meet its objectives?

The Government has offered a number of reasons for wanting to amend the DDA to exclude persons dependent on illicit drugs from its protection.
  The Government’s main arguments are:

1. the changes will encourage people to take responsibility for their own actions by forcing them to undergo treatment to gain the benefits of Australia’s anti-discrimination laws

2. the Bill is necessary to keep the work and social environment safe from other people’s behaviour
 

3. the Bill is a response to community concerns, particularly those of employers and business operators, to give certainty to individuals and organizations regarding the extent of the DDA
.

The Bill will fail to meet these objectives as argued below:. 

1.
Will the Bill encourage people to take responsibility for their own actions through forcing them to undergo treatment before they can gain the benefits of anti-discrimination laws?

This objective assumes that drug treatment is available to anybody who would like to access it. However the experience of health and welfare workers across Australia is that this is unfortunately not true. Drug treatment is not available, accessible or appropriate for all people, particularly financially and socially disadvantaged people, or people who have an underlying mental illness. Many drug rehabilitation and treatment centres have long waiting lists which prevent people from seeking treatment when they need it.
 Many centres are constrained by inadequate government funding. 

Secondly, substantial evidence shows that treatment for drug dependence is less likely to be effective if it is involuntary, coerced or compelled.
 The best treatment outcomes are obtained where drug users acknowledge a need to seek treatment and are supported in obtaining the right sort of treatment. The DDA Amendment Bill, in taking a coercive approach by denying drug users protection against discrimination unless they seek treatment, is unlikely to increase the numbers of people in treatment. 

Thirdly, this objective presumes that the Government believes that the DDA somehow provides “benefits” or special protections to people with disabilities. However the DDA does not confer additional rights: it merely prohibits people being treated less favourably because of a disability, in circumstances in which that treatment is found to be unjustified or unreasonable. These so-called “benefits” are in fact, basic rights required by international conventions.
 

Finally, if we accept the Government’s rationale that people must take responsibility for self-inflicted harm, then where does this stop? Should people with disabilities or conditions caused by use of legal drugs (tobacco, alcohol) or a result of dangerous behaviour (thrill-seeking, high speed driving) also be excluded from the anti-discrimination and human rights laws in Australia? If it is acceptable for one group of people to be seen as undeserving of legal protection under anti-discrimination laws, then potentially the argument can be applied to other groups of people who are seen by the government of the day to have a “self-inflicted” disability. 

The DDA should not be about deserving or undeserving people, “self-inflicted” harm or not, but rather should focus on basic principles of human rights, respect and dignity for all Australians. 

2.
Will the Bill keep the work and social environment safe from other people’s behaviour?

One of the features of the DDA is that it already gives significant protection to people in the workplace and social environment from any risks posed by another person’s disability. For example, if an employee poses a genuine occupational health and safety risk to other employees because of his/her disability, the employer may be able to show;

1. that a person cannot perform the ‘inherent requirements of the job’
  and that it is an unjustifiable hardship for the employer to keep that employee on staff. The employer may be able to dismiss that staff member on that basis. 

2. that the adjustment required to accommodate the employee imposes ‘unjustifiable hardship’
 on the employer or others.

Therefore in its current form, the DDA requires an assessment to be made of the actual risk posed by an individual with a disability. Where a risk exists and accommodation of the risk would cause unjustifiable hardship to the employer or service provider (for example) then the discrimination is not unlawful. 

In allowing discrimination on the basis of an individual’s drug dependence, rather than on the basis of actual risk or hardship, the Bill may lead to individuals concealing their dependence on drugs. This would make it harder to identify and assess real risks in work and public spheres.

It is also worth making the point that the policing or protection of the general community is not the purpose of the DDA. Discrimination law is designed to deal with prejudice. It protects drug users from being judged merely on their drug use, rather than being judged on their performance as an employee, their suitability as a tenant, their capability of using particular services, and so on.   

3.
Does the Bill give certainty to individuals and organisations covered by the DDA?

As discussed above, the Bill does not define key terms such as “addiction”, “drug addict”, “program”, “service” or “treatment” which may lead to uncertainty for individuals and organizations as to when discrimination will be lawful or not and it is likely that the Bill will generate a great deal of litigation in attempting to clarify these terms. 

For example, does the lawfulness or unlawfulness of an act of discrimination depend on the frequency with which a drug user obtains treatment, ie; day by day or week to week, or the type of treatment or service accessed? Further, will it be lawful for employers to impose compulsory drug testing on employees and public and private landlords to require prospective tenants to provide a negative drug test before being accepted for housing?
Recommendations

We recommend against the passing of the Bill and in favour of a government commitment to providing services for drug users underpinned by a harm minimisation model as advocated by health professionals. 
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