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Australian Parliamentary Group 

for Drug Law Reform
The Australian Parliamentary Group for Drug Law Reform aims to make positive changes to laws regarding illicit drug use in Australia, with a view to reducing the harm to the community stemming from the use of illicit drugs.  The Parliamentary Group has around 100 members, representing a diversity of political viewpoints across the local, state/territory and federal political spheres.  

SUBMISSION ON THE DISABILITY DISCRIMINATION AMENDMENT BILL 2003

The Australian Parliamentary Group for Drug Law Reform is concerned that the Disability Discrimination Amendment Bill (DDAB) 2003, while well-intentioned, may have some devastating unintended consequences for people who have used illicit drugs, as well as their families and carers.  These impacts will have negative flow on effects for the general community.  In addition, difficulties in the interpretation of several key phrases and terms used in the Bill would make implementation highly problematic.

Legal Issues and Difficulties in Interpretation

The Parliamentary Group is of the view that current legislative provisions prevent illicit drug users from seeking to use the Disability Discrimination Act to exact unintended benefits.  According to the current Act, discrimination against drug users is already legal if they cannot perform the requirements of their job or fail to pay their rent.  Case law has also established that discrimination can be lawfully applied to drug users in the interests of community and workplace safety (Purvis v NSW).  Given that few illicit drug users have lodged complaints about allegedly discriminatory treatment under the current Act, it would seem that the current provisions are working in the way they were originally intended to deter nuisance claims.

The Parliamentary Group is also concerned that the DDAB may result in breaches of Australia’s commitments to domestic and international human rights standards, including the right to freedom from discrimination and the right to equality before the law.  If the current legislation is adequate, the Parliamentary Group sees no reason to risk breaching Australia’s obligations under international treaties, declarations and covenants.

As mentioned, the terminology of the actual Bill is also problematic.  Who will decide what determines whether a person is “drug addicted”.  Would this be characterised by daily use, habitual use or ongoing casual use over a period of time?  Given that these concepts are all subjective and open to interpretation, one can see the potential for lengthy and contestable legal proceedings.  

Furthermore, the Bill specifies that people enrolled in “services to treat the addiction” would be excluded from discrimination.  While this sounds like a feasible idea, it creates another raft of contentious problems regarding interpretation.  While attendance at residential detoxification or rehabilitation programs, or enrolment in methadone treatment, may be easy to identify, these are only two options in terms of treatment.  What about those who attend twelve step programs such as Narcotics Anonymous?  If attendance is confidential and no records are kept, how could participants prove that they had attended?  This raises the additional question of what types of treatment would be acceptable to exclude people from lawful discrimination.  Again, the implications for lengthy and contestable legal proceedings are obvious.

Alcohol and Tobacco Users
According to the Alcohol and other Drugs Council of Australia’s Drug Policy 2000: A New Agenda for Harm Reduction, nearly one in five deaths in Australia are drug related, with more than 22 000 people dying annually from the direct or indirect use of drugs.  In 1996 it was estimated that 18 580 people died from tobacco related causes, 3 656 from alcohol related causes and 739 people from conditions associated with illicit drug use.  Legal drugs therefore, account for nearly 95% of all drug related deaths (ADCA, 2000).

The economic cost due to the misuse of drugs was estimated at $18 billion in 1992, this includes the cost of prevention, treatment and property crime, lost workplace productivity and law enforcement activities.  The misuse of tobacco was related to 67% of these costs, alcohol 24% and illicit drugs 9% (ADCA, 2000).  It seems odd that users of legal drugs are excluded from the DDAB, even if their use can be proven to be having a negative impact in the workplace, home and community. 

In other words, the legislation will do nothing to stop individuals from binge drinking every night after work, going home and assaulting their family members and turning up to work hung over the next day.  The Australian Parliamentary Group for Drug Law Reform strongly believes that this would send the wrong message to the Australian community about the acceptability of excessive and problematic alcohol use in particular.  Given the recent public death of a well-known and highly regarded sporting figure in an alcohol-related incident, and the pleas of the Indigenous community for help with alcohol-related violence in their communities, the Parliamentary Group is concerned that the DDAB will be seen to condone this type of behaviour in the Australian community if it proceeds in its current form.

Will the Bill encourage illicit drug users to seek treatment?

One of the stated objectives of the DDAB is to encourage more illicit drug users to seek treatment.  However, demand for treatment places currently outstrips supply in every state and territory, with lengthy waiting lists for treatment considered the norm.  This would suggest that a large number of illicit drug users are currently motivated to seek treatment but are unable to secure a place.  Unless a great deal more funding is invested immediately into the expansion of drug treatment programs, additional clients would merely be added to existing lengthy waiting lists.  Would this then mean that those people are exempted from discrimination whilst awaiting treatment or would they be subject to discrimination until they actually received the treatment?  

The Parliamentary Group for Drug Law Reform believes that motivating illicit drug users to seek treatment is a positive objective, but is concerned that there are not enough places in treatment available to meet the current demand, let alone any influx of newly motivated clients.  The Group therefore supports the application of increased funding towards expanding the number of treatment places available across the country.

According to Collins and Lapsley (1996), Commonwealth and State governments in 1992 allocated 84% of expenditure in response to illicit drugs to supply control, 6% to treatment, and 10% to prevention and research.  A study conducted by the RAND Corporation in the US estimated that a $US 1.00 investment in treatment for cocaine users produced a social benefit of $US 7.48 while the same investment in coca plant eradication, interdiction or customs and police brought a return of 15 cents, 32 cents and 52 cents respectively.  A $US 1.00 investment in drug education brought a return of $US 2.60 (RAND, 1994).

Accordingly, the Parliamentary Group supports the idea of encouraging illicit drug users to seek treatment because it has been proven to be cost effective.  However, for this objective to be successful, a massive investment in the expansion of treatment places would be required.  
Cannabis Users – a real challenge for the DDAB

Many people are not aware that cannabis has a longer “half-life” than any other illicit drug.  The “half-life” of a drug basically refers to the amount of time that trace amounts of the substance are detectable after the user is no longer intoxicated.  Cannabis can have a half-life of 2-3 months.  Therefore, if a person was to smoke a cannabis cigarette at a party while on holidays, they may still turn a positive drug test weeks (even months) afterwards.  Would this then constitute “current addiction to a prohibited drug”?

Recent studies have indicated that almost as many Australians now smoke cannabis as smoke cigarettes.  Consequently, almost three million Australians could be subject to discrimination and thus lose their jobs and homes.  That is not to say that three million Australians are addicted to cannabis.  Merely that because cannabis is detectable in the system for a lot longer than any other drug, experimental or occasional use is detectable for long periods afterwards.  

To illustrate the point, let us use the previous example of problematic and damaging alcohol use.  Under the DDAB, a chronic alcoholic who drinks every day, goes home to commit family violence and turns up to work the next day hung over, will be subject to no discrimination.  However, someone who smokes a cannabis cigarette while on holidays, then goes back to work weeks later, could indeed be subject to discrimination.  The Parliamentary Group strongly believes that such disparity sends the wrong message in terms of taking responsibility for inappropriate and damaging behaviour in the Australian community.

Impacts on Children, Families and Carers
The children, families and carers of illicit drug users stand to be the biggest losers if the DDAB becomes law.  While the DDAB tries to exclude such people from discrimination, it is inevitable that the discrimination applied to their loved ones will impact upon their lives.

For example, recently in the US similar legislation was used to evict a grandmother from her public housing unit.  The grandmother had been trying to raise her teenage grandson.  While she was out one day, he was caught smoking cannabis in her unit.  It was considered that this constituted active illicit drug use by a tenant.  The grandmother and her grandson both became ineligible for public housing – they lost their home.  The Parliamentary Group is keen to ensure that no such counter-productive actions stem from the DDAB in Australia.

The potential implications of the DDAB for children, families and carers of illicit drug users are almost unlimited.  The following scenarios illustrate the point:

· The children who go hungry because mum has been sacked from her job, is still drug addicted and is on a lengthy waiting list for treatment;

· The carer/parent who is evicted from their rental property because a drug addicted child/caree has been caught using drugs on the premises;

· The child who is excluded from a sporting club because their parent is refused membership on the basis of drug addiction;

· The child who is excluded from attending a certain school because their parent is drug addicted.

The Parliamentary Group is concerned that in justifying discrimination against illicit drug users, the DDAB will subject children, families and carers to social stigmatisation and exclusion, and ultimately reinforce patterns of entrenched disadvantage and intergenerational offending by cutting off avenues of opportunity for the children of drug users.

A Chronic Relapsing Condition

It is widely recognised in medical circles that addiction to any substance (legal or illegal) is usually a chronic relapsing condition.  For example, the average cigarette smoker does not successfully quit smoking on their first attempt.  It may take several attempts.  The person may then indulge themselves with a cigarette once a year or at a special occasion.  Such factors make it difficult to define when the “addiction” has concluded.  The same can be said for the treatment of addiction to illicit substances.  Given this factor, the argument can be made that a person is permanently “addicted”, even when they have not used a substance for years.  Again, the subjective definitions surrounding the addictions field make such judgments problematic, if not impossible.

Working with Illicit Drug Users

Peer-based education programs designed to educate illicit drug users about the risks associated with illicit drug use have been proven to be highly effective in altering the behaviours of this group.  For instance, the widespread adoption of needle and syringe programs has meant that Australia has a much lower rate of HIV than other industrialised countries.

Likewise, peer-based education programs aimed at the gay and lesbian communities have improved health outcomes and enabled marginalised groups within the community to contribute positively to their own health and well being.  

Stigmatising illicit drug users, making them pariahs in the community, will only serve to push illicit drug use further underground, make it more secretive, and close off potential avenues for contact and education.  By engaging illicit drug users in programs designed to assist them, this marginalised community can become part of the solution, not just the problem, to some of the difficult issues that need to be dealt with in terms of ensuring long term public health and safety.

In Conclusion

The Australian Parliamentary Group for Drug Law Reform therefore strongly opposes the DDAB in its current form.  The Group is satisfied that current legislation is adequate to protect against nuisance claims, and believes that the potential unintended consequences of enacting the new Bill far outweigh any perceived benefits to the community.  

Furthermore, the Group is of the view that the wording of the current DDAB would make its application and implementation problematic if not impossible, leading to lengthy and contestable legal proceedings.

These factors, combined with the potential for indirect discrimination against family members, carers and children of illicit drug users, make the DDAB completely unacceptable in its current form.

Duncan Kerr MP and Kerrie Tucker MLA, spokespeople for the Australian Parliamentary Group for Drug Law Reform, are available to give evidence to Committee Hearings.
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