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INQUIRY INTO THE PROVISIONS OF THE DISABILITY DISCRIMINATION AMENDMENT BILL 2003

Please find enclosed our submission to the Senate Legal and Constitutional Committee’s Inquiry into Disability Discrimination Amendment Bill 2003.

We request the opportunity to appear before the Committee to elaborate on the concerns outlined in our submission.

Thank you for the opportunity to make this submission.
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Introduction to People with Disability Australia Incorporated

People with Disability Australia Incorporated (PWD) is a national disability rights and advocacy organisation. We provide representation for people with disability at the New South Wales and national levels.  We also provide a range of disability rights services for people with disability and their associates, at either the New South Wales or national levels.

Individuals with disability and organisations of people with disability are our primary voting membership.  We also have a large associate membership of people and organisations committed to the disability rights movement.

PWD was founded in 1980, in the lead up to the International Year of Disabled Persons (1981), to provide people with disability with a voice of our own.  We have a fundamental commitment to self-help and self-representation for people with disability, by people with disability.

PWD has a cross-disability focus – membership is open to people with all types of disability.  Our services are also available to people with all types of disability, and their associates.

We are governed by a Board of directors, drawn from across Australia, all of whom are people with disability.  We employ a professional staff to manage the organisation and operate our various projects.  A majority of our staff are also people with disability.

We are part of an international network of disabled peoples organisations through Disabled Peoples International.  

We are a non-political, non-profit, non-governmental organisation incorporated under the Associations Incorporation Act, 1984 (NSW).

Our activities are supported by substantial grants of financial assistance from the Commonwealth and New South Wales Governments, as well as a growing number of corporate and individual donors.  This financial assistance is acknowledged with great appreciation.
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1.
Executive Summary

PWD is opposed to the Disability Discrimination Amendment Bill, 2003 for the following reasons:

· It is unnecessary to achieve its stated purpose

· It will result in an increase in unlawful discrimination, harassment, and vilification on the ground of disability for people who are living with addiction, and their associates, irrespective of their participation in accepted treatment programs and services

· It will undermine effective public health and social policy that promotes treatment, and the social and economic participation of people living with addiction, by removing the human rights protections that buttress this policy

· It undermines the broad and inclusive definition of disability that underpins the protection of the human rights of people with disability in Australia

· It has the effect, and possibility the intention, of creating a moral distinction between impairments that are acquired as a result of perceived voluntary acts, and those that are involuntarily present or acquired

· It is contrary to Australia’s international obligations to enact and maintain laws that protect people with disability from discrimination.

We urge the Senate Legal and Constitutional Committee to recommend that the Bill be withdrawn, or failing that, that it be rejected by the Senate.

2.
Objections to the Bill

2.1
Not necessary to achieve stated purpose

2.1.1
In his second reading of the Bill, the Attorney General states that the Bill :

is prompted by community concerns about the implications of the decision of the Federal Court in Marsden v Human Rights and Equal Opportunity Commission and Coffs Harbour and District Ex-Servicemen and Women Memorial Club Limited. 

That decision suggested that it may be unlawful under the Disability Discrimination Act, 1992 to discriminate against a person solely on the ground that the person has an addiction to or dependence on a prohibited drug.

The bill addresses the concerns of employers and business operators about this issue.

…

The government believes that people operating a business or a club should not have to face discrimination claims by drug addicts when trying to keep the work or social environment safe from other people’s behaviour.

The general community has a reasonable expectation that it can be lawfully protected from the harms and risks posed by another person’s illicit drug addiction.

2.1.2
If this is the purpose of the Bill, then it is entirely unnecessary.  The Disability Discrimination Act, 1992 (DDA) does not, and never has been construed so as to permit or excuse a person with disability from committing a criminal offence. A person seeking to claim protection or excuse for a criminal act under the Disability Discrimination Act, 1992 would fail. Nor does the DDA permit or excuse a person with disability from behaviour that exposes work colleagues or members or the public to harm or unacceptable risk:  Purvis v State of New South Wales (NSW Department of Education and Training) [2003] HCA 62 (11 November 2003: Glesson CJ at par 6ff; Gummow, Hayne and Heydon JJ at pars 227 and 228.

2.1.3 The case that has triggered this Bill, Marsden v Human Rights and Equal Opportunity Commission and Coffs Harbour and District Ex-Servicemen and Women Memorial Club Limited [2000] FCA 1619, did not involve the Federal Court of Australia finding that a person with an addiction to a prohibited drug is entitled to be excused from a criminal offence under the provisions of the DDA.  Mr Marsden was addicted to methadone and was participating in a lawful rehabilitation program when the events that gave rise to his claim of discrimination on the ground of disability occurred. Nor did the Court find that behaviour that is a consequence of an addiction, and which results in harm or unacceptable risk to others, is permitted or excused under the Act. 

2.1.4 Marsden was a case on appeal to the Federal Court of Australia from the Human Rights and Equal Opportunity Commission.  The issue in the appeal was the threshold legal question of whether the complainant was a person with disability entitled to bring a claim under the DDA. HREOC had found against the complainant in this respect.  All the case stands for are the following principles (at pars 54-57 of the decision):

· Addiction falls within the statutory definition of ‘disability’ set out in s 4 the DDA in that it is “(g) a disorder, illness or disease that affects a person's thought processes, perception of reality, emotions or judgment or that results in disturbed behaviour,” and that
· A person still suffers (sic) a disability notwithstanding that he or she may be receiving effective treatment for the condition.

The substantive elements in the case, that is to say, whether the claim of discrimination on the ground of disability could be made out, and if so, whether this discrimination was justifiable, reasonable or excused in the circumstances, were never considered or determined by the Court.

2.1.6
The Bill before the Parliament is said to respond to the Marsden decision, but it would not alter the outcome in that case in any respect.  The Bill follows the Marsden decision in accepting that addiction falls within the statutory definition of disability set out in s 4 of the DDA .  

2.1.7 Additionally, the Bill does not render it lawful to discriminate against a person with addiction to a prohibited drug if that … “person is undergoing a program, or receiving services, to treat the addiction to the drug”  (Item 1: 54A(2)(b) of the Bill).  As noted above, these were the facts in the Marsden case - Mr Marsden was participating in a lawful methadone program when the acts he complained of occurred. 

2.1.8 It is implicit in much of the uninformed commentary that has followed the Marsden decision, and that surrounds the introduction of this Bill, that the case has opened the floodgates to litigation under the DDA by persons addicted to prohibited drugs, and that this is resulting in an unbearable burden for employers and the community.  This implication is simply ridiculous.  There have been no judicially determined cases since Marsden that involve a complainant with addiction, and the available evidence suggests that there have been very few complaints lodged with Commonwealth or State and Territory level anti-discrimination agencies by persons with addiction.  

2.1.9 With respect to latter category, all those complainants with addiction we are either directly or indirectly aware of are persons with addictions to prescribed drugs (methadone), who are participating in a recognised rehabilitation, treatment or management programs for this addiction.  They would still be able to complain of discrimination on the ground of disability even if this Bill were to pass. We are not aware of a single instance in which a person addicted to a prohibited drug acting unlawfully has sought to complain under the DDA.  Even if there are examples of this that we are unaware of, these claims have not succeeded. There is therefore no widespread abuse of the DDA that requires remedy by this Bill.

2.1.10 Much of the public debate that has followed the Marsden case, and which surrounds the introduction of this Bill concerns the position of employers, who it is claimed are ‘forced’ by the Marsden case to employ or maintain in employment people with addiction whose performance is impaired by that addiction.  These claims are incorrect.  The DDA does not require an employer to employ or maintain in employment any person who is incapable of meeting the ‘inherent requirements’ of the position: X v The Commonwealth (1999) 200 CLR 177.

2.1.11 It is true that under the DDA an employer would be required to offer employment on merit, or maintain the employment of, a person living with an addiction, where that addiction did not impact on the person’s job performance, or where adjustments to the job requirements to accommodate the person’s disability could reasonably be made.  However, this is entirely appropriate public policy that supports the social and economic participation of people living with addiction by providing protection against abuse of their human rights that is due to baseless prejudice, stereotyping, and stigma, where there is no actual harm, unacceptable risk, or diminished performance.  In no case would the requirement for reasonable accommodation of the person’s disability require the employer to facilitate, participate in, or condone, the commission of a criminal act. 

2.2
Will result in increased incidence of unlawful discrimination

2.2.1 While the Bill is unnecessary to achieve its stated purpose, it will certainly not be neutral in its impact.  People living with addiction, and their associates, experience widespread and continuing abuse of their human rights, including discrimination, harassment and vilification, due to baseless prejudice, stereotyping and stigma. This fact has been borne out by a number of major inquiries into discrimination in the area of drug addiction, Hepatitis C and HIV/AIDS: see for example, NSW Anti-discrimination Board, (2001) C Change, The Report of the Enquiry into Hepatitis C Related Discrimination; NSW Anti-Discrimination Board (1992) Discrimination – The Other Epidemic: Report of the Inquiry into HIV and AIDS Related Discrimination. This Bill will result in a heightened level of human rights abuse against people living with addiction and their associates.  
2.2.2 The uninformed and inflammatory rhetoric that has followed the Marsden case and which surrounds the introduction of this Bill, has sent a strong message to the community that discrimination against people living with addiction is socially approved, even encouraged. Indeed, the rhetoric of some individuals and groups that are in support this Bill borders on the vilification of people living with addiction, which may result in grave risks to such persons in specific circumstances.  This impact will be experienced by people living with addiction indiscriminately – no distinction will be made between people who are living with addictions to prohibited drugs who are acting unlawfully, and those people with addictions who are acting within the law or participating in a recognised treatment program or service.   

2.2.3 Additionally, while the formal terms of the Bill will not prevent a person living with an addiction, acting lawfully, or participating in a recognised treatment program or service, from complaining of discrimination on the ground of disability under the DDA, the rhetoric that surrounds the introduction of this Bill will certainly discourage them from doing so. This will result from the increased risk of discrimination, harassment and vilification that will flow from identifying as a person living with addiction.  The more socially stigmatic a condition becomes, the less likely those living with it are likely to disclose it, even if this is at the expense of suffering significant injustice as a result.
2.5.1 Great care must taken to ensure that our legal response to addiction is ‘not based unconsciously on the very attitudes that the [DDA] is designed to correct and redress:” Purvis v State of New South Wales (Department of Education and Training) [2003] HCA 62 (11 November 2003) per McHugh & Kirby JJ at par 19.  In our view this Bill is based on the very attitudes that the DDA is designed to correct and address.
2.2.4 The Senate Legal and Constitutional Committee and the Parliament have an opportunity to send an equally powerful message to the community that unlawful discrimination against people with addiction will not be tolerated, by rejecting this Bill.  We urge this course.

2.3
Will undermine public health and social policy that promotes  treatment and social and economic participation 

2.3.1 Australia is recognised as a world leader in public health and social policy concerning the treatment of long-term health conditions such as HIV/AIDS, Hepatitis C, and drug addiction, notwithstanding that its performance could still be significantly improved. A principal reason for this success is the strong framework of human rights protection afforded to people living with these conditions.  These protections reduce the fear of testing for the condition, support engagement in rehabilitation and treatment programs, and promote economic and social participation, instead of social withdrawal.  This has significantly decreased population incidence, increased treatment efficacy, and reduced the personal and social impact of these disabling conditions.

2.3.2 For the reasons set out above, this Bill will reduce the human rights protections available to people living with addiction, and discourage utilisation of those protections that will remain.  This is likely to have a significant negative impact on the effectiveness of public health and social programs that promote disclosure of addiction, and engagement in rehabilitation and treatment programs. This is likely to increase the population incidence of addiction (by reducing the number of people prepared to disclose and seek treatment), decrease treatment efficacy due to compounding factors arising from the negative social environment. 

2.3.3 In particular, we are concerned about the impact of the Bill on harm minimisation. The Bill is likely to result in drug users avoiding services such as needle and syringe programs out of fear of being identified, as being known as a drug user may result in discrimination, harassment and vilification in employment, housing, health, and other services for which there is no redress.  To avoid identification, drug users may reuse needles and be less likely to approach health services to be tested for blood borne viruses, increasing the risk and impact of long-term health conditions such as HIV/AIDS and Hepatitis C.

2.3.4 Actual discrimination against people living with addiction, and the fear of it, will also have an adverse impact on the social and economic participation of people living with addiction.  It has the potential to produce housing instability and homelessness, and unemployment.  

2.3.5 The Bill therefore has the potential to intensify the personal and social impact of addiction.  In this respect, the Bill will produce an outcome entirely opposite to the intentions of the Government’s ‘Tough on Drugs’ policy stance, and indeed, the similar policy of the Labor Party in Opposition.

2.4
Will undermine the broad and inclusive Australian definition of disability

2.4.1 We are concerned that this Bill will have the effect of undermining the broad and inclusive definition of disability that underpins disability discrimination law in Australia.  Indeed, the Bill appears to be motivated by a mistaken belief that addiction should not fall within the statutory definition of disability in the DDA, and only does so as a result of an accident of drafting, or politically correct judicial activism.  We are also concerned that the Bill has the potential to increase the cost and formality of complaint resolution under the DDA for people living with addiction.

2.4.2 The Bill does not amend the statutory definition of disability: it creates an exception or excuse for discrimination against a person living with addiction to a prohibited drug, where use of this drug is not permitted by law, and where the person is not participating in a program or service to treat the addiction.  Nevertheless, the effect of the Bill is to narrow the applicability of the DDA in relation to people living with addiction, and its means of doing so creates a number of problematic technical questions of law and fact that would need to be resolved before a claim of discrimination brought by a person living with addiction could proceed.  For example, the Bill does not define the terms ‘addiction,’ ‘addicted’ or ‘program,’ or ‘service,’ leaving their meaning to be determined by litigation.

2.4.3 This is contrary to the intention of the broad and inclusive definition included in the DDA which was intended, among other things, to avoid an unnecessarily technical and legalistic threshold arguments about who is entitled to complain, focusing the enquiry instead on whether an unlawful act of discrimination has occurred.

2.4.4 In its 1991 discussion paper, National Disability Discrimination Legislation, (at par 39) the Commonwealth’s Disability Anti-Discrimination Legislation Committee warned against a narrow or legalistic definition of disability:

It is important to ensure that no-one needing protection against discrimination on the basis of disability is excluded by technical problems of definition. At the same time, it is important that the definition be as clear as possible so that all interested parties can interpret the legislation with reasonable certainty and be in a position to know what their rights and obligations are.
2.4.5
Similarly, the same Committee’s Report of the National Consultations with People with a Disability (1991), states at p10:
A definition that would cover all people with disabilities was one which participants found difficult to put into words. However, participants made it clear that they wanted everyone with a disability to be covered by the definition without loopholes and without people ‘falling through the gaps…It was stated that rather than using a ‘shopping list’ of disabilities, it was preferable that the definition should be a general one to include all existing recognised disabilities as well as hidden disabilities, imputed disability, past, present and future disabilities, temporary and episodic impairment and neurological impairment or dysfunction.
2.4.6
This broad and inclusive approach to the definition of disability was adopted in the drafting of the DDA.  In his second reading speech in relation to the Disability Discrimination Bill 1992, the Honourable Brian Howe, Minister for Health Housing and Community Services, stated (Hansard House of Representatives, 26 May 1992, p 2751):

During an extensive series of consultations … people with disabilities, their families, advocates and service providers called upon the Government to introduce comprehensive disability discrimination legislation… Now at the end of the United Nations Decade of Disabled Persons, I think it timely to be able to introduce legislation which will extend these principles to all walks of life. The principles need to be taken up within society as a whole so that they reach all Australians with disabilities.

2.4.7
The statutory definition of disability in the DDA is based on the key concepts and terminology of the World Health Organisation’s (WHO) International Classification of Functioning, Disability and Handicaps: A Manual of Classification Relating to the Consequences of Disease (1980) (ICIDH): Purvis v State of New South Wales (Department of Education and Training) [2003] HCA 62 (11 November 2003) per McHugh & Kirby JJ at pars 67-80.  The ICIDH creates a three-fold distinction between impairment, disability and handicap. These three terms are defined in the ICIDH as follows:  

‘[An impairment is] any loss or abnormality of psychological, physiological, or anatomical structure or function’.

‘[A disability is] any restriction or lack (resulting from an impairment) of ability to perform an activity in the manner or within the range considered normal for a human being’.

‘[A handicap is] a disadvantage for a given individual, resulting from an impairment or a disability, that limits or prevents the fulfilment of a role that is normal (depending on age, sex and social and cultural factors) for that individual’.

Bickenbach comments on the three definitions as follows:

[Impairments are] an initial pathological change, which need not be observable or experienced, and may lead to awareness of abnormalities of body structure and appearance and of organ or system function. …Impairments involve parts of bodies or body systems; they are…differences of structure or function…more accurately they are deviations from bio-medical norms that are statistically grounded. They are observable and measurable’. 

‘Should an impairment adversely affect the person’s range of activities, how he or she actually acts or behaves, then the person will experience a limitation on the activities he or she can perform. This is a disability ...’

‘Finally, [known or perceivable] impairments and disabilities may disadvantage the individual by limiting or preventing the fulfilment of six important ‘survival’ roles: orientation, physical independence, mobility, occupation, social integration and economic self-sufficiency. When that happens, the negative social consequences, that is, the social disadvantages of being a person with impairments and disabilities, constitute a handicap ...’

At the levels of disability and handicap, the ICIDH recognizes the role of social – environmental factors in the production of disablement’.

(Jerome Bickenbach, WHO, Division of Mental Health and Prevention of Substance Abuse, Assessment and Classification Unit, (1999) 48 Social Science & Medicine, p. 1175)

2.4.8 The ICIHD concepts of ‘impairment’ and ‘disability’ have been conflated in the statutory definition of ‘disability’ set out in the DDA:  “[d]isability is … sometimes used in a shorthand allusion to both impairment and handicap (Australian Institute for Health and Welfare (AIHW), The Definition of Disability in Australia, 1997 at p 66).
2.4.9 A revised version of the ICIHD – ICIHD-2 - was produced in 2001. In the introduction to ICIDH-2, the status and usage of the instrument is described in the following terms:
Since its publication … in 1980, ICIHD has been used for various purposes, for example:

…

As a social policy tool – in social security planning, compensation system and policy design and implementation

…

Since [ICIDH and] ICDH-2 is inherently a health and health-related classification it is also used by sectors such as insurance, social security, labour, education, economics, social policy and general legislation development, and environmental modification.  It has been accepted as one of the United Nations social classifications and is referred to in and incorporates The Standard Rules for the Equalisation of Opportunities for People with Disabilities.

Thus [ICIDH] and ICIDH-2 provide an appropriate instrument for the implementation of stated international human rights mandates as well as national legislation.

2.4.10 In The Definition of Disability in Australia, after comparing the DDA’s definition of disability to other related definitions, the AIHW found (at p 30):
The Act’s definition is geared to including as many people as possible within its operation,... This definition uses an unstructured mixture of the ICIDH and the International Classification of Diseases ideas, in order to cast its net wide in the existing field of disability and related conditions.

2.4.11 Drug Dependence has been recognised by the WHO as a brain disorder that often affects and impairs brain structure and function, inhibiting a person’s ability to make positive choices. (WHO, What do People Think They Know about Substance Dependence? Myths and Facts for Policy Makers Responsible for Substance Dependence Prevention, Treatment and Support Programs 2001)). As an impairment of brain structure, drug dependence is an impairment within the ICIDH meaning of that term. When accompanied by impaired functioning including impaired decision making, drug dependence is also a disability. 

2.4.12 When examined this way, drug dependence becomes unremarkable, and no different in essence or in an ontological sense from many other conditions that similarly impair the brain’s structure and/or disable the brain’s function. Drug Dependence is therefore correctly considered a disability within the DDA’s definition of that term, and people with drug dependence are no less deserving than any other people with disability of protection from discrimination on the ground of disability.
2.5
Creates a harmful moral distinction between impairments ‘voluntarily’ or involuntarily acquired or present

2.5.2 Related to the concerns outlined above is our further concern that the Bill has the effect, and possibly the intention, of creating or reflecting a harmful moral distinction between people whose impairments are acquired as a result of perceived voluntary acts (taking drugs), and those whose impairments are involuntarily present or acquired.  We reject any suggestion that such a distinction should be drawn in social policy, or in determining the scope of human rights protections afforded to individuals or classes of persons with disability.  

2.5.3 Protection from discrimination is a fundamental human right that transcends any conduct of the individual. Many people with disability have acquired their impairments as a result of voluntary acts, for example people who have become quad- or paraplegic as a result of accidents while diving, playing contact sports, or driving motor vehicles.  In some cases these voluntary acts have involved contraventions of the law, for example, driving at an unlawful speed, or while under the influence of alcohol, or without wearing a seatbelt.  It would be unthinkable that a person with severe physical disability would be denied protection against discrimination because their impairment arose as a result of a voluntary (possibly illegal) act, and it should be equally unthinkable that a person with addiction should be denied such protection.

2.5.4 Disability discrimination law responds to the day-to-day human rights abuse and inequality that is the reality of living with disability. It makes no judgement about the moral value of the individual with disability, and should not.  The DDA confers no benefit other than the right to be treated fairly without regard to baseless prejudices, stereotypes, and stigma. To exclude people living with addiction from such protection of their human rights is tantamount to sanctioning their abuse and exclusion from the community.  

2.5.5 The DDA fulfils the social purpose of promoting social and economic participation of people with addiction.  The community is the ultimate beneficiary of this policy, for without it, the community would be required to bear the social and financial costs of the social and economic exclusion of people living with addiction. 
2.6
Contrary to international law

2.6.1 We believe that the Bill is contrary to Australia’s obligations under international law not to permit discrimination. 

2.6.2 In Soulitopoulos v La Trobe University Liberal Club [2002] FCA 1316 (25 October 2002) Merkel J of the Federal Court was asked to consider the external affairs power of the Constitution as the foundation upon which the prohibitions against discrimination in the DDA rely for their operation. In particular, Merkel J examined the extent to which the DDA relates to ‘matters of international concern’ (DDA s 12(8)(e)). Merkel J reviewed the authorities concerning the ambit of the external affairs power and found that they establish that the power is enlivened not only by treaty obligations, but also exists to validate legislation that is based on ‘matters of international concern’, in the sense that they have the capacity to affect Australia’s relations with other countries (par 29). He concluded (at 33) that “[d]iscrimination on the ground of disability is offensive to the human dignity that municipal law has come to respect and protect.”

2.6.3 Article 26 of the International Covenant on Civil and Political Rights (which is incorporated into Australian law in a schedule to the Human Rights and Equal Opportunity Act, 1986) requires laws that prohibit discrimination on the ground of "status". Article 26 does not directly refer to ‘disability.’ However, the United Nations Committee on Economic, Social and Cultural Rights, in the report of the Economic and Social Council E/C 12/1994 13/14 December 1994 on the implementation of the ICCPR as at 14 December 1994, observed in its General comments No. 5 and 6:

"5. The Covenant does not refer explicitly to persons with disabilities. Nevertheless, the Universal Declaration of Human Rights recognizes that all human beings are born free and equal in dignity and rights and, since the Covenant's provisions apply fully to all members of society, persons with disabilities are clearly entitled to the full range of rights recognized in the Covenant. In addition, in so far as special treatment is necessary, States parties are required to take appropriate measures, to the maximum extent of their available resources, to enable such persons to seek to overcome any disadvantages, in terms of the enjoyment of the rights specified in the Covenant, flowing from their disability. Moreover, the requirement contained in article 2 (2) of the Covenant that the rights `enunciated...will be exercised without discrimination of any kind' based on certain specified grounds `or other status' clearly applies to discrimination on the grounds of disability. 

6. The absence of an explicit, disability-related provision in the Covenant can be attributed to the lack of awareness of the importance of addressing this issue explicitly, rather than only by implication, at the time of the drafting of the Covenant over a quarter of a century ago. More recent international human rights instruments have, however, addressed the issue specifically. They include the Convention on the Rights of the Child (art. 23); the African Charter on Human and Peoples' Rights (art. 18(4)); and the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (art. 18). Thus it is now very widely accepted that the human rights of persons with disabilities must be protected and promoted through general, as well as specifically designed, laws, policies and programmes.” 

2.6.4 Deficiencies in international instruments concerning the rights of people with disability were recognised by the United Nations Declaration on the Rights the General Assembly of the United Nations on 9 December 1997.  This Declaration is also incorporated into Australian law as a schedule to the Human Rights and Equal Opportunity Act, 1986. Clause 10 provides that disabled persons shall be protected, inter alia: "against all treatment of a discriminatory, abusive or degrading nature". 

2.6.5 On 20 December 1993, the United Nations General Assembly adopted Standard Rules on the Equalisation of Opportunities for Persons with Disabilities (Standard Rules).  Member states were requested to apply and support the implementation of the Standard Rules.  The Standard Rules have not been incorporated into Australian domestic law, however it is strongly arguable that they now form part of customary international law.  Rule 15 of the Standard Rules states:

Legislative action may be needed to remove conditions that may adversely affect the lives of persons with disabilities, including harassment and victimisation.  Any discriminatory provisions against persons with disabilities must be eliminated.  National legislation should provide for appropriate sanctions in case of violations of the principles of non-discrimination.

2.6.6
In December 2001, the United Nations commenced the process of elaborating a Comprehensive and Integral International Convention on the Promotion and Protection of the Rights and Dignity of Persons with Disabilities.  This process is not yet complete.  However, in January 2004, an Expert Working Group of the Ad Hoc Committee charged with the development of the Convention text released a draft text proposal for the Convention to facilitate debate by the Ad Hoc Committee when it meets in two sessions later this year. The draft convention can be found at www.un.org/esa/socdev/enable/rights. Fundamental to this text proposal is the principle of non-discrimination against people with disability. 

T
3.
Conclusion

3.1 In conclusion, this Bill is unnecessary to achieve its stated purpose.  The DDA does not permit a person to claim protection in relation to an unlawful act, and nor does it require an employer to employ or maintain in employment a person who is unable to meet inherent job requirements. The DDA does not confer benefits on people with disability: it simply makes it unlawful to treat people with disability unequally due to baseless prejudice, stereotypes, and stigma.

3.2 The Bill is contrary to Australia’s international obligations to enact and maintain laws that prohibit discrimination against people with disability.  It will adversely affect Australia’s international relationships in this area of public policy.  

3.3 The Bill sends a strong message to the community that discrimination, harassment and vilification of people living with addiction are socially approved.  It is likely to result in an increase in discrimination, harassment and vilification of people living with addiction.  It makes people living with addiction the subjects of government sanctioned exclusion, vilification and hatred. 

3.4 The Bill will remove the human rights protections that buttress progressive public health and social policy for the treatment and rehabilitation of people living with addiction, and thereby diminish the efficacy of these programs.  This includes the policy of harm minimisation, and efforts to promote the social and economic participation of people living with addiction. In this respect, the Bill will have an impact opposite to its apparent intention of reducing the incidence, and the personal and social harm associated with drug use.

3.5 The Bill attempts to restrict the application of the internationally recognised meaning of the term ‘disability,’ and to do so in a way that creates a moral distinction between those people who acquire impairment as a result of a voluntary act, and those whose impairments are involuntarily acquired or present.  This is fundamentally unjust.

3.6 We urge the Senate Legal and Constitutional Committee to recommend that the Senate reject the Disability Discrimination Amendment Bill 2003.


Our vision is of a socially just, accessible and inclusive community, in which the human rights, 
citizenship, contribution and potential of people with disability are respected and celebrated.
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