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1. Background.
The Network of Alcohol and other Drugs Agencies is the peak organisation representing the interests of non-government alcohol and other drug intervention agencies in New South Wales. NADA is an incorporated entity registered under the ‘ASSOCIATIONS INCORPORATION ACT 1984’. NADA is also registered as a Charity under Commonwealth Taxation Law. An Executive of elected member representatives is the governing body (the NADA Board of Directors) and responsible for the executive management of the organisation. The Executive and Office Holders are elected annually at an Annual General Meeting in accordance with the provisions of the NADA Constitution. 

 The Executive Director is employed by the Board of Directors and is directed to undertake activities within the constitution of NADA and for the benefit of NADA members.  The Executive Director manages the NADA office. NADA is primarily funded through a State Health Department grant.  This grant is provided on a triennial basis through NSW Health’s NGO Grant Program. For more information about NADA go to the website www.nada.org.au 
1.1 Statement of Principle. 

NADA represents a constituency whose commitment to help people whose lives are affected by drugs and alcohol is based on the non-judgmental, non-discriminatory principle that all people have a right to appropriate drug and alcohol treatment and support services.
NADA absolutely condemns drug and alcohol intoxication in the workplace and where the public safety is put at risk. NADA supports the widespread implementation of drug and alcohol education and early identification and intervention strategies in Australian workplaces. NADA sees these as employee health and occupational health and safety issues where there are mutual obligations between employers and employees.

NADA is concerned that the proposed amendment to the Disability Discrimination Act is narrowly focused on ‘addiction’ and has an unhelpful moral overtone. Further we are concerned that the proposed amendment does nothing to address the issue of intoxication in the workplace which is an occupational health and workplace safety issue. Finally, we are very concerned that the proposed amendment will have a negative affect on the people who need treatment and the treatment sector that provide it.
2. Introduction.

In late 2003 the commonwealth government proposed a bill to amend the federal Disability Discrimination Act 1992 to remove the prohibition on disability discrimination on the ground of a person’s addiction to a prohibited drug. That is, under the Anti-Discrimination Amendment (Drug Addiction) Bill 2002, it will not be unlawful to discriminate against a person on the ground of disability if the disability relates to the person’s addiction to a prohibited drug and the person is actually addicted to a prohibited drug at the time of the discrimination
On December 3 2003 the Australian Senate referred the provisions of the amendment bill to the Senate legal and Constitutional Legislation Committee for an inquiry and report by late March 20004. The Committee has written to the Network of Alcohol & Other Drug Agencies and invited a written submission on the proposed amendments. This paper forms the basis of the Network of Alcohol & Other Drug Agencies submission and reflects the view of the Board of Directors and the membership.
2.1 Purpose of the Amendment

NADA is concerned that the actual social, industrial and legal problems the amendment’s purpose purports to address are at best not clear and at worst unnecessary and discriminatory. 

In terms of the purpose of the amendment the second reading in the parliament by the Hon Phillip Ruddock states that:

“The bill provides that it is not unlawful to discriminate against a person who is addicted to or dependent on illicit drugs. The bill is prompted by community concerns about the implications of the decision of the Federal Court in Marsden v. Human Rights and Equal Opportunity Commission and Coffs Harbour and District Ex-Servicemen and Women Memorial Club Limited. 
That decision suggested that it may be unlawful under the Disability Discrimination Act to discriminate against a person solely on the ground that the person has an addiction to or dependence on a prohibited drug. The bill addresses the concerns of employers and business operators about this issue.
This bill goes further, clarifying that it is not illegal to discriminate against someone addicted to a prohibited drug, in all areas of discrimination covered by the DDA, such as employment, education, accommodation, sporting activity and club membership. That will give certainty to all individuals and organisations covered by the DDA.”   (1)
NADA understands that the claim that the Marsden case ruling by the Federal Court was based on the technical deficiencies of the original Human Rights and Equal Opportunity Commission’s original investigation, rather than the finding in favour of Marsden’s claim of discrimination. That is, in this case a member of a club (Marsden) was on methadone treatment for heroin addiction and, following a number of incidences, he was excluded from drinking alcohol while at the club and eventually expelled from the club.  Marsden brought a claim that the treatment he received was on the basis of his methadone addiction and therefore was discriminatory.

The HREOC Commissioner dismissed the claim and questioned whether Marsden in fact suffered a disability as he was receiving treatment for his heroin dependence (although was still opioid dependent). On appeal to the Federal Court, the judge found that the HREOC Commissioner had not given appropriate consideration to key issues that would have determined whether Marsden was discriminated against on the basis of his addiction to methadone.  The Federal Court was not satisfied that the HREOC Commissioner had sufficiently investigated whether Marsden had been treated less favourably than someone who wasn’t on methadone would have been.
The Federal Court ruling did not find that Marsden’s behaviour was acceptable because of his ‘disability’ (being opioid addiction), but found that Marsden’s case shouldn’t have been dismissed without considering some key issues. The Federal Court ruling also countered the statement made by the Commissioner that if someone has a disability that is treated with medication, it is no longer a disability for the purposes of the Act. This has implications for the proposed amendments.
NADA argues that a change to the legislation on the basis of the outcomes of the Marsden case is not necessary and in particular in relation to the proposed amendments excluding methadone addiction which presumably would not prevent a similar situation occurring in the future.
The other apparent purpose of the amendment is to embed, in a legislative response in the Disability Discrimination Act, the belief that addiction to illicit drugs is a matter of “personal responsibility” and therefore illicit drug addiction should not be classed as a disability under the act.

Again from the Hon Phillip Ruddock: – 

“The government believes that people operating a business or a club should not have to face discrimination claims by drug addicts when trying to keep the work or social environment safe from other people's behaviour.

The general community also has a reasonable expectation that it can be lawfully protected from the harms and risks posed by another person's illicit drug addiction.”  (2)
This view is echoed by the Australian Chamber of Commerce and Industry’s (ACCI) assertion that the current legislation: -

“…give(s) employment protection to illicit drug users whose condition is self-inflicted...” and;

“In moving to amend this loophole in federal laws, the government will restore the confidence of the business community in the concept of ‘disability discrimination’ and the capacity of employers to employ and offer careers to the genuinely disabled.” (Hendy 2003) (3)
The amendments to the Act only relate to prohibited drugs and do not relate to legally proscribed narcotics and to alcohol and tobacco. Based on the ‘self-inflicted’ and ‘genuinely disabled’ arguments, NADA asks why then allow alcohol and legally prescribed drug addiction to remain a disability under the Act? In the narrowest sense all addictions are ‘self inflicted’ as is the case with most ‘lifestyle’ diseases like late on-set diabetes. For the purposes of addressing addiction the concept of ‘self inflicted’ is bankrupt and totally unhelpful and sets up a false dichotomy of “genuine” and non-genuine” disability. 
The position of the ACCI is still more baffling when noting that tobacco and alcohol impose the greatest productivity costs to the paid workforce, with an analysis conducted in 1998-9 finding that tobacco accounts for the largest share of lost productivity costs (64.3%), followed by alcohol (22.5%), followed by all illicit drugs combined (13.1%) (costs associated with pharmaceutical drugs were not included in the study) (Collins & Lapsley 2003).  (4)
In terms of the government’s assertion, outlined above in the bills second reading, that people operating businesses or clubs should not have to face discrimination claims by drug addicts, NADA believes that it is a misreading for the current interpretation of ‘disability’ to include’ drug addiction’ in the DDA 1992. That is, if the amendment is concerned that under the current law, individuals may use their drug addiction as a means to gain advantage over those in the workplace without drug addiction, or more, use their condition to excuse poor performance at work or dangerous behaviour placing employers or the public in compromising or risky situations, on examining the legislation this does not appear to be the case.
The Disability Discrimination Act 1992 stands that it is not unlawful to discriminate against a person on the grounds of drug addiction if, by reason of that addiction, the person is unable to carry out the inherent requirements of the job.  An employer is not required to hire a person who is unfit for or incapable of doing the job required.  Employers are also protected by occupational health and safety legislation in that they can take appropriate action to address a situation where a person’s drug dependence is affecting their ability to undertake a particular job safely. Also the current legislation does not prevent businesses or individuals from taking action or making decisions based on information about a person’s behaviour or financial situation in the provision of goods, services, accommodation or education.  
2. Definitions of and Interpretation difficulties with ‘Addiction’
The proposed amendment states that it will be lawful to discriminate against a person on the ground of disability if they are addicted to a prohibited drug AND if the person is actually addicted to a prohibited drug at the time of the discrimination.  NADA is of the view that attempting to define ‘addiction’ in the context of this amendment will pose many problems. 
The drug and alcohol field deploys a range of terms to describe drug use from recreational, abuse, dependent use, problematic use as well as addiction. Drug and alcohol workers and clinicians are guided by a range of characteristic cognitive, behavioral, and psychological indicators to determine levels and degrees of dependence or ‘addiction’. 
The criteria for substance dependence determined by the American Psychiatric Association is displayed below:

Table 1: Criteria for substance dependence

A maladaptive pattern of substance use, leading to significant impairment or distress as manifested by three or more of the following in a period of 12 months:

1. tolerance – the need for larger amounts of the substance to achieve the same effect, or markedly diminished effect with continued use of the same amount of the substance;

2. withdrawal – characteristic syndrome present upon cessation of the substance, or the substance is taken to relieve withdrawal symptoms;

3. the substance is taken in larger amounts or over a longer period than was intended;

4. persistent desire or unsuccessful efforts to cut down or control substance use;

5. a great deal of time is spent in activities necessary to obtain or use the substance, or recover from its effects;

6. important social, occupational or recreational activities are given up or reduced because of substance use;

7. continuation of substance use despite knowledge of having a persistent or recurrent physical or psychological problem that is likely to have been caused or exacerbated by the substance. (5)
Such a complex pattern of use is clearly difficult to assess.  NADA certainly does not believe that employers, landlords, club managers, etc would be in a position to confidently and accurately define an individual as ‘addicted’ or ‘non-addicted’.  NADA believes that the most likely outcome is that we will see the net of people affected by the legislation widened to occasional, casual or non-dependent users.  

3. Potential Negative Impacts
3.1 Population level effects

NADA believes that there is a high likelihood that the proposed amendments to the Disability discrimination Act could impact negatively on a significant number of Australians.
Results from the 2001 National Drug Strategy Household Survey (Australian Institute of Health and Welfare 2002) found that approximately 2.7 million Australians had used an illicit drug in the 12 months preceding the survey and almost 6 million Australians aged 14 years and over had used an illicit drug in their lifetime. (6)
In 2001, 2,029,500 people had used cannabis in the year preceding the survey, of which 16% used cannabis every day – this equates to approximately 324, 720 Australians.  Depending on how “addiction” is defined (discussed in more detail under section 6), if it were defined as weekly use, then 884,300 Australians would potentially be open to discrimination on the grounds of their cannabis use. (7)
In 2001 80,800 people had used heroin or other opiates illicitly in the month preceding the survey.  Approximately 39% (31,512) used these drugs every day or every week.  In 1999-2000 it was conservatively estimated that there were 74,000 dependent heroin users in Australia. (8)
In 2001 more than half a million Australians (534,200) used amphetamines in the 12 months preceding the survey.  Of these 11.9% (63,570 people) used this drug daily or weekly. About 43,000 recent users aged 20-29 used amphetamines daily or weekly. (9)
This means that up to one million Australians (based on the above data those who used illicit drugs on at least a weekly basis) could be discriminated against in their employment, accommodation, education, provision of goods and services and club membership. I the previous section of this submission NADA identified the potential, given the difficulties with accurately identifying dependent illicit drug use, for casual or recreational illicit drug users to be identified by an employer or landlord as a ‘drug addict’ and be discriminated. NADA believes the potential ‘collateral damage’ far outweighs any dubious benefits the proposed amendment identifies.
4.2 Impact on Drug Treatment
As we have indicated earlier, NADA believes that the proposed amendment demonstrates a very poor understanding of the nature of drug dependence and in particular the nature of the drug treatment service sector in Australia. 

At the National and state jurisdictional levels and in particular in the specialist drug and alcohol sector, drug dependence/drug addiction is seen as a chronic relapsing condition. It is a complex illness that involves the physical, psychological and social aspects of a person’s life and has far reaching impacts on family and the community.
Like other chronic conditions, such as diabetes and hypertension, alcohol and other drug dependency can be treated and with comparable levels of success.  However, treatment for drug dependence, as for other chronic disorders, takes time and may be a life-long process.  Dependence cannot be cured in the sense that acne may be cured and treatment should therefore be viewed in terms of degrees of improvement, steps towards abstinence and reduction of physical and social harm and improved health and social functioning.

While the amendment will supposedly not apply to those in treatment, it is well established that, for many people, drug dependence is a chronic relapsing condition with the risk of set backs even after long periods of abstinence (National Institute on Drug Abuse 1999). The vast majority of people seeking treatment do not maintain their gains on their first treatment attempt.  As such, if an individual’s employer for example, is aware that they are in treatment, then that individual will be extremely vulnerable if that information became public knowledge in the workplace or home. People’s right to privacy in respect of medical or professional treatment for their drug dependence will necessarily be violated by this amendment.

Finally and most importantly, if they relapse to drug use at some point in the future and are not technically engaged in treatment at the time they are then open to the full discriminatory force of this proposed amendment.
4.3 Access to Drug Treatment Services

NADA believes the amendment has the potential to make illicit drug users reluctant to seek treatment, because of concerns that their employer, landlord or tertiary institution may become aware of their problem and this could lead to dismissal, eviction etc.  The NSW Anti-Discrimination Board’s enquiry into hepatitis C discrimination found that discrimination against injecting drug users and those with hepatitis C in health care and employment settings acts as a deterrent to people accessing the health system and seeking employment.  Consequently this limits the possibility of people either considering appropriate treatment options or seeking information on how to manage their health effectively.

NADA contends that if it is made legal for an illicit drug user to be excluded from employment, housing, etc. by virtue of the fact that they are an illicit drug user, this factor will greatly reducing the likelihood/opportunity of the person engaging in positive behaviours associated with recovery.  
There is good evidence to suggest that people with good social supports, such as employment, housing, family support etc, will have a better course of illness and improved treatment outcomes than those who don’t.  For treatment of drug dependence to be successfully overcome, it is usually necessary to support people in treatment to make adjustments to their lifestyle and to provide assistance with issues such as housing, financial management and employment. (10)
Such legal discrimination on the grounds of illicit drug addiction is also likely to negatively impact on the families and children of people with illicit drug addictions.  The amendment for example could result in the legal refusal or removal of accommodation, employment or services, not only to the person with a drug addiction, but to their spouses and children.  
4.4 Drug Treatment Services System Capacity

The National Drug and Alcohol Research Centre (Hall W 1999) (11) have estimated that approximately 30% of illicit opioid users are in treatment programs nationally. In 1998/1999 and again in 2000 NADA (12) conducted a survey of residential rehabilitation service providers in NSW to determine the capacity of services to meet demand and both surveys found that only 1 in 3 people who are assessed as suitable for admission to a program were actually admitted. The principle reason for this was that there was not sufficient beds available at the time of the assessment.
For all the pharmacotherapy, detoxification and drug free residential rehabilitation treatment programs it is clear that demand constantly outstrips availability, despite governments at both the commonwealth and state levels providing significant funding increases to drug treatment services over the past decade. Also, drug use trends tend to shift as has been witnessed by the increasing trend towards psychostimulant use. This type of drug use brings a different set of problems for treatment service providers used to providing services to opiate and plant based depressant type drugs (cannabis, heroin ect) and therefore appropriate services may not be able to be provided. 
The amendment fails to recognise that many people may not be in treatment, not as a matter of choice, but because they are unable to access it for reasons of treatment availability.  This will particularly disadvantage people living in rural and remote areas that have very limited access to the drug treatment services that are available.  
As stated, despite governments recent increases to funding for treatment services and coupled with the lack of specialist treatment services for psycho stimulants, the drug treatment services sector can meet only approximately 30% of the demand. This is further exacerbated by the fact that general practitioners and staff of health and human services agencies who also regularly ‘see’ dependent drug users are also not equipped or nor resourced (usually both) to deal with their drug problems.
NAND believes that it is therefore singularly unhelpful and misleading that an artificial distinction be made between drug dependent people ‘in treatment’ (who’s disability is therefore ‘genuine’) and drug dependent people ‘not in treatment’ (who’s disability is not a ‘genuine’ disability)
5. Civil Liberties.

NADA has received advice from drug user organisations and community legal services that suggest there are serious human rights and civil liberties issues with the proposed amendments and the possibility that the amendments contravene the International Human Rights Convention that Australia is a signatory to. 
NADA understands that these issues are being investigated in detail as part of a community coalition-based response which includes a range of organisations including the Law Council of Australia, Australian Network of Community Legal Centres and The Australian Injecting and Illicit Drug Users League.  On the basis of this nada would refer to their submission.
6. Summary and Conclusions.
NADA is strongly opposed to the Anti-discrimination Amendment (Drug Addiction) Bill 2002 on a number of grounds:

1. The purpose of the amendment is unclear and contradictory.  Claims that the amendment is justified because drug addiction is ‘self-inflicted’ and therefore not a ‘genuine disability’ is compromised by the amendments only applying to prohibited drugs.  The amendments make the illogical and contradictory distinction between licit drug addiction as a genuine disability and illicit drug addiction as a non-genuine disability.

2. The claim that the amendments provide ‘certainty’ to employers and business operators is superfluous and misleading. Employers, clubs, landlords, etc are currently protected by the existing Disability Discrimination Act 1992 and Occupational Health and Safety legislation.  Existing legislation does not legally permit individuals to use their drug addiction as a means to gain an advantage over others or to excuse underperformance, ineligibility or inappropriate behavior.  

3. Under the amendment, potentially hundreds of thousands of people, and in particular young people, who regularly use illicit drugs and could therefore suspected of being ‘addicted’ could be stripped of employment as well as housing and other social supports. 

4. The term ‘addiction’ means many things to many people.  There is no simple universally accepted definition amongst the alcohol and other drugs sector with a wide range of terms being used to describe various phases of drug use and drug dependency.  Employers, landlords, club managers, etc are not trained in addictions and are therefore not in a position to accurately define an individual as ‘addicted’ or ‘non-addicted’
5. The amendment fails to take into account that drug dependence is a chronic and relapsing condition.  While the amendment will not apply to those in ‘appropriate treatment’, the vast majority people seeking treatment do not maintain their gains on the first or sometimes subsequent attempt, making them extremely vulnerable if they relapse and are not technically engaged in treatment at the time of the discrimination.  

6. The number of dependent users far exceeds the numbers that receive treatment and, for some drugs, there is an absence of proven treatments. The amendment fails to recognize that many people will not be in treatment not as a matter of choice but because they are unable to access treatment due to a lack of capacity in drug treatment agencies to meet demand. 

7. The amendment poses significant human rights and civil liberty issues.
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