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1.        THE NSW COMMISSION FOR CHILDREN AND YOUNG PEOPLE
1.1      The NSW Commission for Children and Young People (‘the Commission’) promotes the safety, welfare and well-being of children in NSW.  The Commission was established in 1998 by the NSW Commission for Children and Young People Act 1998 (‘Commission’s Act’).  


1.2
Section 10 of the Commission’s Act lays down three statutory principles which govern the work of the Commission:

(a)    the safety, welfare and well-being of children are the paramount 
considerations;
(b)    the views of children are to be given serious consideration and taken into account; and
(c)     a co-operative relationship between children and their families and  
 community is important to the safety, welfare and well-being of children.
1.3      The Commission is required by s.12 of the Commission’s Act to give priority to the interests and needs of vulnerable children.   Children are defined in the Commission’s Act as all people under the age of 18 years. 
1.5      Section 11(d) of the Commission’s Act provides that one of the principal functions of the Commission to make recommendations to government and non-government agencies on legislation, policies, practices and services affecting children. 
2.        THIS INQUIRY
2.1 The Commission is pleased to make a submission to the Senate Legal and Constitutional Committee (‘the Committee’) on its inquiry into the Disability Discrimination Amendment Bill 2003 (‘the Bill’).
2.2 The Bill is intended to amend the Disability Discrimination Act 1992 (‘the Act’) to remove the prohibition on disability discrimination on the ground of a person’s addiction to or dependence on a prohibited drug.  The Commission understands that the amendment follows the Federal Court decision in Marsden v HREOC & Coffs Harbour & District Ex-Servicemen & Women’s Memorial Club Ltd 
 which suggested it may be unlawful under the Act to discriminate against a person on the ground of their addiction to or dependence on a prohibited drug.  The Bill also follows the NSW Government’s response to the Federal Court decision, which amended the Anti-Discrimination Act 1977 (NSW) to remove the prohibition on discrimination in employment on the basis of an addiction to a prohibited drug.  
2.3 The Bill, however, is far broader in scope than the NSW legislation, which restricted removing the prohibition on discrimination to the employment field.  The Bill proposes to remove the prohibition on discrimination in all areas of discrimination covered by the Act, including education and accommodation.  In addressing this extension, the Attorney General’s Second Reading Speech notes that the broad amendment will provide certainty to individuals and organisations covered by the Act and will prevent people operating a business or club from facing unjustified discrimination claims by drug addicts when trying to keep the work or social environment safe from other people’s behaviour.
   
2.4 In introducing the Anti-Discrimination Amendment (Drug Addiction) Bill 2001 the New South Wales Attorney General, the Hon Bob Debus MP, specifically excluded the possibility of extending the amendment beyond the employment field.  The Attorney stated that the Bill focuses on employment rather than the other fields because it is in the employment area that this issue is likely to cause most concern.
  

2.5 The Commission considers that there appears to be insufficient justification for extending the amendment to all areas of discrimination covered under the Act, and in particular accommodation and education.  The Commission is concerned that, in doing so, the Bill may result in the isolation of addicts and in effect reduce the accessibility and effectiveness of social services upon which addicts and their families rely in order to reduce the harm resulting from their addictions.  
2.6 The Commission also considers that the Bill establishes an arbitrary distinction between an addiction or dependence on illicit drugs and an addiction or dependence on non-illicit substances such as prescription drugs and alcohol.  The Commission questions the basis on which such a distinction can be drawn.  Mr Ruddock, again in his Second Reading Speech, indicated that the Bill was justified as the general community had a reasonable expectation that it can be lawfully protected from the harms and risks posed by another person’s illicit drug addiction.
  How the risks and harms associated with an illicit drug addiction can be differentiated from those associated with more widespread and often equally destructive non-illicit addictions is questionable.
2.7 Finally, the Commission considers that the Bill has the potential to significantly impact the welfare of children and young people.  First, the Bill would allow children and young people suffering addictions to be the subject of direct discrimination under the Act, thereby restricting their access to educational opportunities, accommodation and employment opportunities.  As many children and young people suffering addictions are already the subject of multiple social disadvantages and often come from unsupportive family environments, it is important to ensure that their access to vital social services is not further restricted.  

2.8 Further, under the Bill children and young people may be indirectly affected where a parent or other family member suffers an addiction and is subject to discrimination under the Act.  The inability of parents to find suitable accommodation or have access to education and other services clearly impacts upon the welfare of their dependents, particularly children and young people.
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