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S Anglicare

FOR FAMILIES, YOUTH & CHILDREN




Central Office:

12 Batman Street

West Melbourne Vic. 3003

Tel: (03) 9321 6133

Fax: (03) 9326 6169

9 February 2004
The Secretariat
Senate Legal and Constitutional Committee

Room S1.61, Parliament House

Canberra  ACT  2600.

Dear Madam/Sir,

Anglicare Victoria appreciates the opportunity to contribute to the Senate Legal and Constitutional Committee’s Inquiry into the provisions of the Disability Discrimination Amendment Bill 2003.
Our response to the Inquiry examines and discusses the extent to which the Commonwealth Disability Discrimination Amendment Bill 2003 achieves the aims, as outlined in the Explanatory Memorandum, the Second Reading Speech, and the Attorney General’s press release of 3 December 2003. The aims of the Bill are:
1. to encourage people to ‘take responsibility for their own actions’ by ‘undergoing treatment’ to ‘gain the benefits of the anti-discrimination regime’;
2. to ‘keep the work and social environment safe from other people’s behaviour’;
3. to respond to ‘community concerns’ and ‘give certainty to individuals and organisations covered by the DDA’; and
4. to continue to protect ‘associates’ of a person with a drug addiction from discrimination.  

For further information please contact Dr Constantine Tsingas, Manager Social Policy and Research, on 9321 6102.
We look forward to the Committee’s recommendations which we trust will both alleviate our concerns relating to the unjustified provisions of the Disability Discrimination Amendment Bill 2003, and will ensure that drug treatment programs are adequately resourced to make the provisions of this Bill unnecessary.
Yours sincerely,
Dr Ray Cleary
Chief Executive Officer.

Anglicare Victoria

Response to the Commonwealth Disability Discrimination Amendment Bill 2003

1. Introduction
1.1 Background
On 4 December 2003, the Senate referred the provisions of the Commonwealth Disability Discrimination Amendment Bill 2003 to the Senate Legal and Constitutional Committee for inquiry and report by 25 March 2004.  
The Bill seeks to amend the Commonwealth Disability Discrimination Act 1992 (‘DDA’) to provide that it is lawful to discriminate against a person on the ground of that person’s addiction to a prohibited drug unless that person is undergoing a program, or receiving services, to treat the addiction.  The Bill applies to discrimination in all areas of life covered by the DDA, including employment, accommodation, education, club membership, land, sport, the administration of Commonwealth programs, and access to goods, services, facilities and premises.  

This submission examines and discusses the extent to which the Disability Discrimination Amendment Bill 2003 (Cth) will achieve its aims as outlined in the Explanatory Memorandum, the Second Reading Speech, and the Attorney General’s press release of 3 December 2003. The aims of the Bill are:
5. to encourage people to ‘take responsibility for their own actions’ by ‘undergoing treatment’ to ‘gain the benefits of the anti-discrimination regime’;
6. to ‘keep the work and social environment safe from other people’s behaviour’;
7. to respond to ‘community concerns’ and ‘give certainty to individuals and organisations covered by the DDA’; and
8. to continue to protect ‘associates’ of a person with a drug addiction from discrimination.  

Briefly, Anglicare believes that the Bill is not necessary for the following reasons:

· there are Human Rights implications that result from specific exclusion

· It creates a distinction between legal and illegal substance addiction 

· the treatment exemptions are inappropriate due to lack of universal access to treatment programs

· the Disability Discrimination Act 1992  (DDA) does not afford protection for intoxication

· the DDA gives regard to whether actions/inactions are reasonable or justifiable.

· Many options are available to employers to respond to inappropriate behaviours – e.g. occupational health and safety law and standards, counselling etc.

1.2 Anglicare Victoria

Anglicare Victoria is a non-government community service agency providing a range of children’s, family, youth and community services to communities across metropolitan Melbourne and Gippsland. 

During the 2002/2003 financial year, Anglicare assisted a large number of children, young people and families in Victoria.

· 2077 families were assisted through services such as family support, counselling, mediation, drug & alcohol counselling, gambling counselling and disability services.

· 3,994 Victorians sought support through Anglicare’s financial counselling network. Additionally, demand for Anglicare’s emergency relief programs increased by 20% over the winter months as more individuals and families struggled to pay increased household bills.

· 1360 young people were assisted through Anglicare’s education and training, mediation, supported accommodation, sexual assault and drug and alcohol counselling services.

· Nearly a 1000 children were placed in foster care during the year.

Anglicare Victoria is concerned for people whose quality of life can be significantly diminished by experiences such as unemployment, isolation, disconnection from family and traditional social supports, ill health (physical, mental and emotional), drug addiction, gambling, immigration and financial stress. The stressful nature of these experiences can have profound effects on people’s health and on their ability to function well and care for one another.

Anglicare Victoria is called upon in a variety of ways to assist those people in our community who are experiencing hardship. The agency responds with material aid, parenting advice and support, counselling, a host of therapeutic interventions, community building strategies, access to information, specialist support services such as legal advice, and accommodation for children and young people unable to live at home.

Anglicare Victoria advocates for children, young people and families through:

· working alongside children, young people and adults in order to assist them to become active citizens in their communities, by being better connected to those who live around them, and by access to resources to improve and enhance their lives;

· providing education and support in order that young people, children, adults and families can meet their own needs and participate fully in their communities;

· working with disadvantaged communities so that they become strong and well resourced;

· participating in debates at local, state and national levels in order to contribute to the development of just and equitable social policy, and effective services and programs;

· using research, the analysis of data and information from clients and staff, to inform debate.

The ensuing pages examine in some detail the extent to which the Commonwealth Disability Discrimination Amendment Bill 2003 achieves the aims identified in the Background of this response above.

2. Extent to which the Disability Discrimination Amendment Bill 2003 (Cth) Achieves Its aims

2.1 
Encourage People to ‘Take Responsibility for their Own Actions’ by
‘Undergoing Treatment’ to ‘Gain the Benefits of the Anti-Discrimination Regime’
The Bill seeks to achieve this purpose by providing that it is lawful to discriminate against a person on the ground of drug addiction unless that person is undergoing a program, or receiving services, to treat his or her drug addiction.  Thus, the Bill is intended to provide incentives to people using drugs to seek treatment by denying them the protections bestowed by the DDA if they do not.  

While it may be a desirable policy objective to ensure that people with drug addictions have access to adequate and appropriate supports and services, the legislative approach proposed to realise this objective is fundamentally flawed in the following ways:

· According to the Bill, a person will only be afforded protection from disability discrimination on the ground of drug addiction if that person ‘takes responsibility’ and undergoes treatment.  This approach is flawed in that, in our experience, it fails to recognise that drug addiction may impair a person’s capacity to ‘take responsibility’ for his or her own actions or to ‘choose’ to end drug use or seek treatment.  
· Treatment is not available, accessible or appropriate for all people, particularly financially and socially disadvantaged people.  
· The Bill ‘encourages’ drug users to seek treatment by making discrimination against them lawful if they do not.  This negative approach is inappropriate; our experience indicates that treatment is less likely to be successful if it is involuntary.

2.2
‘Keep the Work and Social Environment Safe from other People’s

Behaviour’

It is neither necessary nor appropriate to achieve this objective by way of amendment to the DDA for the following reasons:
· As it stands, the DDA (sections 15(4); 24(2); 25(3)(c)) affords significant and adequate protections in the workplace and social environments from any harms or risks posed by another person’s disability.
· The appropriate mechanism for sanctioning harmful behaviours generally is the criminal law, not the DDA. Neither the Bill nor the DDA is well adapted to this purpose.

· The appropriate mechanisms for ensuring a safe and secure workplace environment are occupational health and safety law and standards, not the DDA. The Victorian Occupational Health and Safety Act 1985 aims to promote a safe and healthy environment and protect persons at work against risks to health or safety. 
2.3 
Aim to Respond to ‘Community Concerns’ and ‘Give Certainty to

Individuals and Organisations Covered by the DDA’

The Bill will create significant uncertainty and is likely to generate significant litigation in relation to the following issues:

· The Bill does not define ‘addiction’.  What is an ‘addiction’?  At what point does an ‘addiction’ start and end?  Can a person be ‘addicted’ notwithstanding that they are not currently using?  What is the difference between ‘addiction’, ‘dependence’ and ‘usage’?  The resolution of these questions is likely to generate significant debate and, in the context of litigation, is likely to require extensive and costly expert evidence.
· The Bill does not define ‘program’, ‘services’ or ‘treatment’.  Would a harm reduction program constitute a ‘program to treat the addiction’?  Would a person on a waiting list for a program be considered to be ‘undergoing a program’?  It is probable that none of the above examples would constitute ‘undergoing a program’, thereby making it lawful to discriminate against people who are seeking to minimise the harm caused by their drug use, people who have attempted to obtain treatment and been placed on a waiting list, and people who have decided to stop using drugs altogether but are nevertheless still ‘addicted’.  
· As discussed above, the Bill provides that it is lawful to discriminate against a person on the ground of drug addiction unless the person is undergoing a program.  The lawfulness of treatment therefore turns solely on whether or not a person is obtaining treatment rather than on the conduct of the ‘discriminator’.  This is likely to generate considerable uncertainty and has significant privacy implications.  Will employees and tenants now be required to disclose whether they have a drug addiction and, if so, whether they are seeking treatment?  Will employers and landlords now be authorised to monitor employees and tenants to ensure that they are obtaining and maintaining treatment?

The Disability Discrimination Amendment Bill 2003 (Cth) will generate significant uncertainty and litigation for individuals and organisations covered by the DDA.  
2.4 
Provide ‘Associates’ of People with Drug Addictions with ‘Protection from

Unfair Discrimination’

Consistent with the objective of the National Drug Strategy to prevent drug-related harm not only to drug users, but their families and associates, the Bill purports to ‘not affect persons who are associates of a person with a drug addiction – the associate retains any rights they might presently have to protection from unfair discrimination under the DDA.’ 

However, although, on superficial examination, the Bill excludes ‘associates’ of people with drug addictions from the excision from the protections afforded by the DDA, it remains highly probable that many ‘associates’ will be adversely affected by lawful discrimination against drug users with whom they are associated.  The partners, spouses and dependents of people experiencing drug addiction – although protected from direct discrimination under the Bill – will feel the impact and bear the consequences of discrimination against their partners or parents when that person experiences discrimination and loses his or her job or home.  Drawing on the example used in the Explanatory Memorandum, while the Bill does not make it lawful to discriminate against a person in the area of club membership on the grounds of that person’s father having an addiction to a prohibited drug,
 the Bill does make it permissible for the father’s employer to terminate him or for the father’s landlord to evict him.  Such discrimination is likely to have obvious deleterious and direct impacts on their dependents. 

3. Recommendations

Anglicare Victoria recommends that:
1. the Disability Discrimination Amendment Bill 2003 (Cth) should not be enacted;
2. the Australian Government should substantially increase funding to drug treatment programs to ensure their affordability and accessibility; and
3. drug use prevention and treatment strategies should be delivered in combination with well-resourced programs targeting poverty, unemployment, poor housing, poor education, poor health, and social exclusion.  

� Anglicare Victoria Annual Report (2002/03)


� Explanatory Memorandum, Disability Discrimination Amendment Bill 2003 (Cth) 5.  
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