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Introduction
The Australian Injecting & Illicit Drug Users League (AIVL) is the peak national organisation for the state and territory drug user organisations and represents illicit drug users on issues of national significance. As a peer-based organisation, AIVL and its member organisations are run by and for illicit drug users and for this reason represent an important perspective in relation to the proposed changes to the Federal Disability Discrimination Act. 
AIVL has concerns regarding the motivation behind this proposed amendment. It sits within a context of the continuing onslaught that has taken place over the last few decades, on the human and health rights of Australians who use illicit drugs. This has gained momentum in recent years. This amendment is part of a wider agenda of the Australian Government and should not be seen in isolation.
AIVL does not support the proposed Disability Discrimination Amendment Bill and has outlined below the major reasons why the organisation is taking this position. For ease of reference, we have outlined our concerns under a number of key headings including:
1. Human and Legal Rights; 
2. Definitional Concerns; 
3. Harm Reduction and Blood Borne Viruses;

4. Drug Treatment Issues;

5. Employment Issues;

6. Social Impact;
7. Conclusions; and
8. Recommendations.
As the national organisation representing the people who will be most affected by the proposed amendments, AIVL would greatly appreciate the opportunity to make a presentation to the Legal and Constitutional Legislation Committee. If members wish to invite AIVL appear before the committee or have questions they would like answered, please do not hesitate to contact Annie Madden, Executive Officer on ph: (02) 6279 1600 or email: anniem@aivl.org.au . AIVL would like to thank members for the opportunity to express our position on this very important matter for our constituents. 
Human and Legal Rights
We have a number of concerns with this proposal however our primary concern is that we believe the proposed changes to the Federal Disability Discrimination Act represent a fundamental attack on some of our most basic legal and human rights.
For example, just because someone is accused of breaking the law it does not mean that the individual forfeits their human rights or their right to a fair legal process. Even if people are convicted and sent to prison, we accept that their legal and human rights should be maintained. 
What this proposal says to hundreds of thousands of Australian citizens is - if you are suspected of or found to be using illicit drugs then you automatically forfeit your right to be treated with basic human dignity and respect. This should be of concern to all Australians because quite frankly, if it can be done to illicit drug users then potentially it can be done to anyone in the community. AIVL believes this proposal is the opposite of everything Australians say they stand for – a fair go, support when you are in trouble, equal treatment for all, etc. 
Drug dependent people are very easy targets. They are some of the most marginalised people in the community. AIVL is very concerned that the Government believes it is appropriate to target this group and isolate them further from the rest of society. It will be the most marginalised of drug dependent people who will be most affected by these legislative changes such as indigenous injecting drug users and ‘known drug users’ as they will potentially face eviction from their housing, refusal of education and employment opportunities and will be denied access to important services. The Amendment Bill is in fact, targeting some of the most basic needs and rights of the individual, that is, the right to housing/shelter, the right to a way to make a living (employment), the right to access health and social services and the right to education. 
AIVL believes that the majority of Australians will not support the Government in taking this harsh and unfair measure. Australians by and large, support their political representatives taking a compassionate and fair approach to addressing the issue of drug dependency. Ordinary Australians are aware that drug dependency can affect any family and when it does, they want to know that their loved ones are treated with basic dignity and respect by the system. 
This attitude was borne out in talkback radio programs following the Prime Minister’s announcement on this matter. Callers to the programs overwhelmingly did not support the Government’s proposed amendments, believed that drug dependency should be seen as a disability for the purposes of the Act and should be treated in a compassionate manner. Many callers viewed it as “kicking people when they are down” or targeting a highly vulnerable group in the community.
There is also concern that the Disability Discrimination Amendment Bill could potentially breach Australia’s international human rights obligations. The International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights both contain fundamental principles relating to non-discrimination, equality before the law and the equal protection of the law as fundamental principles of under international human rights law. By enshrining this legislation the Government could be violating its obligations the International Covenant on Civil and Political Rights which requires governments to take all necessary steps under legislation to give effect to the rights stated in the covenant and to ensure the equal rights and freedoms of vulnerable groups .

By making an individual’s protection under the Act conditional on whether they are in treatment or whether they are using illicit drugs may also undermine the basic principles of current anti-discrimination legislation. The principle of ‘non-discrimination’ will be undermined in the Amendment Bill by not covering all individuals equally and by making rights conditional. 
The Government has said that they are they are hoping the changes will encourage people to take responsibility for their own actions by forcing them to undergo treatment to gain the benefits of Australia’s disability discrimination laws.
 But this suggests that the Government thinks the Disability Discrimination Act currently provides ‘extra benefits’ or special protections to people with disabilities. It doesn’t. The Act simply ensures that people with disabilities receive equal treatment and the same opportunities as people without disabilities in the community. AIVL is very concerned that the Government might view the protection of basic human rights and equality as “extra benefits” when it comes to people who use illicit drugs.

The Government has also stated that the Amendment Bill is necessary to keep the work and social environment safe from other people’s behaviour.
  It is not the purpose of the Disability Discrimination Act however, to undertake a ‘policing’ role or provide protection to the general community against the behaviour of ‘other people’. The Act is designed to protect people with disabilities from prejudice and to ensure their equal treatment. Under the current Act this means protecting people who use or have used illicit drugs from being judged purely on the basis of their drug use rather than their work performance, their behaviour as a tenant, student, service user, etc.
AIVL is also very concerned that the Amendment Bill will lead to an increase in drug testing in the workplace, in tenancy, education, etc. The reason for this will be the need for businesses and organisations to prove the person is ‘addicted’ at the time of the discrimination. Mandatory drug testing when seeking employment, applying for a rented house and/or regular drug testing just to keep your job, housing, etc are all possibilities. Such possibilities also raise major privacy and human rights concerns. Suddenly, the person who occasionally uses cannabis or participates in other recreational drug use in their own time, without any impact on work, may have to prove they are not “addicted” - whatever that means?

Definitional Concerns
AIVL believes there are a number of definitional concerns raised in the Disability Discrimination Amendment Bill. The Bill contains an extremely vague definition of what constitutes drug treatment for the purposes of the Act. While the Government says this is to ensure “people who are attempting to out their lives back on track are not inadvertently left out”.
 AIVL is concerned that a vague definition could in fact result in the exact opposite occurring. 

The Bill refers to “legitimate” and “bona-fide treatment of drug addiction” and that “treatment would be in the form of a program or services that require a high degree of commitment to addiction recovery”. The problem is that terms such as “addiction and recovery” are usually only associated with 12 step abstinence based programs. There are many other forms of effective drug treatment  that do not use the language and approaches of the 12 step abstinence based programs such as pharmacotherapy based treatments, home detox, drug use self-management strategies and peer support – will these popular strategies be covered under the amended Act?

AIVL is also concerned that the Amendment Bill is predicated on unrealistic expectations of drug treatment in that it sees treatment as some sort of magic solution or quick fix – one way in one way out (so to speak). That is, you enter treatment, any treatment, and come out “cured”. The reality is very different. The process of addressing drug dependency is frequently long and complex. People go in and out of treatment many times and it can take over ten years for an individual to find the right treatment match for their needs. 
Such vague definitions of treatment also raise many questions about how the amended Act will operate in practice. For example, will it be enough under the Act to have ever been in treatment to qualify for protection? How long do you have to stay before it is seen as a ‘real’ treatment experience? What if you have been in treatment previously but have taken up using illicit drugs again? How will one prove that they are in treatment, particularly if that treatment is Narcotics Anonymous? Is it possible that a person could be ‘legal’ or covered one week and ‘illegal’ or not covered the next week based on fluctuating drug use and contact with treatment services? Rather than provided more certainty, it is likely this Bill will result in more confusion amongst employers and businesses about whether they are allowed to discriminate or not.
The use of the term “addiction” rather than clinically accepted terms such as “drug dependence” will also cause a great deal of confusion and unnecessary litigation. Both the World Health Organisation’s International Classification of Diseases and the American Psychiatric Association’s Diagnostic and Statistical Manual define drug dependence as a disability. These definitions of drug dependence are used and applied internationally throughout the Alcohol and Other Drugs (AOD) sector. Drug dependence is also an accepted disability under human rights and disability legislation in other countries including Canada and the United States.
 AIVL believes it is of great concern that the Government is seeking to make it legal to discriminate against a group of people with medically recognised disability. This potentially sets an extremely dangerous precedent.
AIVL’s other concern with the use of terms such as “drug addiction” and “drug addict” is that they are both extremely value-laden and emotive terms. People with drug dependency issues, people who use illicit drugs are people. They are people other people in the community care about. They are people’s children, siblings, partners, parents, etc. But nobody cares about “drug addicts”. AIVL believes the Government should always be seeking to use value-neutral language in both policy and legislation. If people are referred to as “addicts” and their condition as “addiction, then who is really going to care if their most basic rights are removed? By using these terms, the Amendment Bill allows people to separate themselves from the real-life issues, the real people and the real pain and suffering this amended legislation is going to cause.
Harm Reduction and Blood Borne Viruses
The Government has said that the Amendment Bill is consistent with and an extension of their “Tough on Drugs Strategy”. In relation to illicit drug use and blood borne viruses however, the Government also has a number of other strategies that are based on the principle of harm minimisation. AIVL believes that the Amendment Bill will in fact be contrary to the policy goals of these harm minimisation based strategies. 
The principle of harm minimisation is to minimise the potential harms that can be associated with licit and illicit drug use to both the community and the individual. The harm minimisation approach includes three arms:
· Supply Reduction;

· Demand Reduction;

· Harm Reduction.

While there is little doubt that the supply reduction and demand reduction arms of the approach (law enforcement and treatment) will survive unscathed under the Bill, the same cannot be said for the integrity of the harm reduction approach. 
The harm reduction approach includes the provision of critical HIV and hepatitis C prevention services for people who inject illicit drugs such as needle and syringe programs (NSPs) and peer education programs. If the Bill is passed, many people will be scared to access NSPs and peer education programs due to the fear of being identified as a “drug addict” and subsequently losing their job, house, place at university, etc. The impact of people being unable to access such services could be an increase in the transmission of blood borne viruses such as HIV and hepatitis C amongst people who inject drugs. This would result in a major public health crisis for Australia. 
Furthermore, harm reduction programs such as NSPs and peer-based drug user organisations provide a whole range of health, legal and social services including referral to drug treatment services. If people who use illicit drugs are scared to use these services, it could create an additional barrier to drug treatment access. 
Drug Treatment Issues
AIVL believes this Bill could potentially reduce the numbers of people seeking drug treatment. If people are afraid that they will lose their jobs if they are suspected of using illicit drugs or of being “drug addicted”, then they are not going to come forward to get support or help from their employer or from employee support programs that are set up in many workplaces. They will just hide what they are doing and struggle on – this is clearly not in the best interests of the individual or the employer. 
With alcohol or gambling problems we fund numerous programs to ensure that people can come forward and seek support and help – why aren’t we taking the same approach to people who may be experience problems linked to illicit drug use? Isn’t it in everybody’s best interest to take a compassionate and constructive approach to these issues?

Also, this issue potentially throws doubt on to Sickness and Disability Allowances as many people need to be able to access these benefits to be able to go into long term drug treatment programs. In addition and importantly, the Alcohol and Other Drugs (AOD) services and programs themselves rely on this money to run their programs. Many AOD service and programs receive a percentage of the government benefits their clients receive as a major contribution towards the running costs of residential and long term programs.

If “drug addiction” is not classified as a disability or even if there is confusion or inconsistent definitions within different legislation on this issue, AIVL is concerned that many people will not qualify for the allowances that allow them to attend long term drug treatment.  These are not people who are already in treatment; these are people who are contemplating treatment – precisely the people targeted by the Government’s proposed changes. In effect, the Bill is constructing another potential barrier to accessing drug treatment. 
Although AIVL is aware that qualification for Sick and Disability Allowances is based on a Centrelink scale of impairment, we have been unable to secure conclusive legal advice on the long term impact of removing “drug addiction” from the Disability Discrimination Act. If “drug addiction” or drug dependence is not viewed as a disability under the Disability Discrimination Act, will other legislation follow suit in the future regardless of the existent of impairment scales or other disability assessment tools? 
AIVL is also concerned that currently Australians do not have 100 percent access to drug treatment programs and/or treatment options to meet everyone’s needs. Currently, demand for drug treatment outstrips supply in almost all areas of drug treatment service delivery. Pharmacotherapy based treatments such as methadone and buprenorphine are in very high demand and many states and territories are struggling with budget deficits and long waiting periods for treatment places. While this is the case, AIVL believes it is not appropriate for the Government to make a distinction between people who are drug dependent  and ‘in’ treatment and people who are drug dependent and ‘out’ of treatment for the purposes of the Disability Discrimination Act. 
There are a lot of people who would like to access treatment but currently cannot get a place or cannot find the right form of treatment to meet their needs. It remains unclear whether people who are contemplating treatment or those who cannot access treatment due to being unable to gain a place will be protected under the amended Act. Even if such people were to be covered, the question then becomes how they will they provide evidence that they are contemplating treatment or unable to gain a place when many treatment services refuse to keep formal waiting lists because it is simply too demoralising for both staff and clients. People are simply told to call back every day or every week to check if a place has become available and most service do not have the resources to record the details of those seeking treatment.
Finally, there is significant research both within Australia and internationally to show that coerced, forced or involuntary drug treatment is less effective than when the individual chooses to enter treatment for their own reasons and aims.
 AIVL believes the Bill, as it currently stands, supports a coercive approach to drug treatment by denying people legal protection unless they seek treatment. Despite this ‘pressure’ to enter treatment, AIVL does not believe the Bill will result in more people accessing drug treatment due to the overriding fear and risk of coming forward and being identified as a drug user. In fact, as stated above, AIVL believes the Bill may well result in less demand for drug treatment as people attempt to struggle on alone and without support.
Employment Issues
“The Australian Chamber of Commerce & Industry supports sensible laws which protect the genuinely disabled or handicapped employee from disadvantage or discrimination in the workplace. However, allowing these laws to give employment protection to illicit drug users whose condition is self inflicted and the consequence of unlawful drug taking was not the intention of the Disability Discrimination Act and undermines the public purpose it was intended to serve. In moving to amend this loophole in federal laws, the government will restore the confidence of the business community in the concept of 'disability discrimination' and the capacity of employers to employ and offer careers to the genuinely disabled.”

 AIVL is very concerned the Amendment Bill will simply serve to further marginalise drug users in the workplace. Although the Chamber in their comments above have focused on the concept of “self-inflicted disability”, they do not address those with disabilities or conditions which are the result of licit drug use (tobacco, alcohol etc) or dangerous behaviour (thrill-seeking, high speed driving etc). If we are to accept the rationale presented by the Chamber, then we need to apply this logic across the board. If it is alright for one group of people to be seen as “undeserving” of legal protection under the Act, then potentially it can be applied indiscriminately to other people who are seen to have a “self-inflicted disability”. The Chamber also refers to conditions that are the consequence of unlawful activities, however, there are many unlawful activities that can result in disability for example base jumping, high speed driving or drink driving accidents. AIVL believes this logic could lead us down a very slippery slope indeed.
Surely the principle or benchmark within the Act should not be about perceptions of “deserving” and “undeserving”, “self-inflicted” or not, but rather should focus on the basic principles of human rights, respect and dignity which should be available to all Australians.  AIVL believes that employers already have adequate measures under the Act and other existing legislation to support them in dismissing employees with demonstrated work performance problems. 
For example, the Disability Discrimination Act already gives adequate protection to employers and others in the social environment from any risks posed by a person’s disability. If a person’s disability prevents them from performing the “inherent requirements of the job” or would “cause unjustifiable hardship” for the business, organisation, institution, etc, then discrimination is permitted. The current Act focuses on the way the individual interacts with their environment and requires a process of ‘risk assessment’ prior to taking action.
 If the Act is amended, it will encourage decision making based on ‘individual characteristics’ such as dependency rather than on the basis of actual risk or hardship. AIVL is concerned that the proposed changes to the Act will simply provide a legal means of discrimination against otherwise hard working employees.
Whether someone is dismissed from their employment or not should not be based on whether someone is suspected of using illicit drugs, but rather whether their work performance is satisfactory. The proposed changes also raises a question about who makes the judgement call in these situations. Without a process of risk assessment, does there need to be actual ‘evidence’ of illicit drug use or is suspicion and rumour enough? Does the Act only target people who have a “drug addiction” as opposed to people who use drugs occasionally? If so, who decides if someone has a “drug addiction”? 
The Amendment Bill does not include a definition of “drug addiction”.  How often will a person need to use illicit drugs to be classified as having a “drug addiction”? What is the difference between “drug addiction”, “drug dependence” and “drug use”? Is “drug addiction” a permanent state or does one ‘recover’? If so, who decides when ‘recovery’ has been achieved and how is this demonstrated? Or, will people who lose their jobs for being a “drug addict” be permanently ‘unfit’ for employment? Furthermore, if someone loses their job for being a “drug addict” where is this recorded? Who has access to such records and will this “judgement” be used against them every time they apply for a job – regardless of their circumstances at the time?
AIVL understands that there is a preference within the Government to use the term “addiction” within the redrafted legislation because it is a commonly understood term within the community. As far as AIVL is aware, there is currently no accepted definition of the term “addiction” within the Alcohol and Other Drugs sector. Addiction means many things to many different people. Over many years of common language use, the term “addiction” has become imprecise and imbued with a variety of moral and political overtones. For some individuals a person is viewed as “addicted” if they have experimented with an illicit drug or have used and illicit drug more than a few times. Within the AOD professional and academic sectors, terms such as “drug dependency” are used rather than notions of “addiction” as “dependency” can be clinically measured and defined.

As stated above, rather than clarifying the situation, AIVL believes these measures will simply have the effect of forcing people further underground away from support and treatment services. For example, if someone is seen coming out of a service that, among other things provides an Needle & Syringe Program, under the Amendment Bill it will be enough to dismiss them from their employment or evict them from their housing without the individual having any legal recourse. It could be that the individual is finding out information about treatment options or seeking information or services on another’s behalf. The onus will be on the individual to prove they are not “addicted” to keep their job, housing, etc. Under the proposed changes, employers, landlords and others are encouraged to use suspicion as the primary guide to decision making rather than dialogue and fair industrial or legal processes.
Social Impact
As highlighted above, AIVL believes there are already adequate protections under the existing Disability Discrimination Act for employers who need to remove a worker who isn’t performing. The people AIVL believes will be hardest hit by the proposed legislation however, will be the most marginalised drug users who aren’t in treatment and who are dependent or regular users including indigenous drug users, drug users with mental health problems, young drug users, etc. As Herald Sun journalist Matthew Pinkney pointed out in his article on the Bill:
“… according to British research published on Friday, 47 percent of 17-to-24-year-olds have experimented with illegal drugs, suggesting it’s this generation that could be most exposed by Mr Ruddock’s amendment. So we have a choice – make extra commitment to proved programs that can restore the life prospects of a large number of young Australians, or consign them to the scrap-heap with insufficiently thought-out legislation.”

There has, rightly in many ways, been a large focus on employment issues in relation to the impact of  the Amendment Bill, However AIVL is also very concerned about the ‘message’ these amendments will send to landlords, real estates, service providers, clubs, education and training institutions. For example, will it now be alright to evict an indigenous drug user from their home not because they are indigenous (because that would be illegal) but because they are a “drug addict” (because that wouldn’t be illegal). The same goes for people living with HIV and hepatitis C. 
The Explanatory Notes to the Amendment Bill state that the Bill:
“… does not affect the operation of prohibitions on disability discrimination under Part 2 on the ground of a disability that may be related to addiction to a prohibited drug, such as a medical condition like HIV infection or hepatitis C.”

The question however is how you disentangle these issues and prove the ‘real’ grounds for the discrimination? In November 2001, the NSW Anti-Discrimination Board released its report into hepatitis C related discrimination titled the C-Change Report. This report highlighted the routine discrimination experienced by people with hepatitis C. The report also showed that the vast majority of such discrimination is based on assumptions about the person’s current or past history of illicit drug use and a belief that it is acceptable to discriminate against people who use illicit drugs.
 By enshrining discrimination against people who use illicit drugs in law, the Amendment Bill is, in effect, giving people permission to act on their prejudices with impunity. 

The Explanatory Memorandum to the Amendment Bill states:
“The exemption does not apply to an associate of a person with an addiction to a prohibited drug, so that an associate can rely on any protections they might otherwise have had, despite the amendment, from discrimination on the grounds of the other person’s drug addiction.”

This protection for associates, including the spouse, relatives, carers or partners of a person, is currently included in the Act and the Bill states that it is seeking to continue that protection for associates. However, AIVL is very unclear as to how this will work in practice. For example, if a person has their employment terminated or is evicted from their housing because they are a “drug addict” their spouse, partner and children will inevitably suffer the consequence of the discrimination, particularly if the person is the sole or main income earner. AIVL does not believe that the protection for associates currently covered under the Disability Discrimination Act will have any meaning in practice if the Amendment Bill is passed into law.
Conclusions
To conclude, AIVL does not support the proposed changes to the Federal Disability Discrimination Act 1992. In fact, AIVL is very unclear as to why the Government is seeking to amend the Disability Discrimination Act as it currently provides adequate protection employers, providers of goods and services, etc. It is not as if the Commonwealth has been inundated with drug users bringing disability discrimination cases, if fact, quite the opposite. 
AIVL believes the passing of the Amendment Bill 2003 into law would reinforce existing stereotypes, stigma and prejudices in relation to illicit drug use and send a clear message to the community that it is acceptable to discriminate against people who use illicit drugs. The Amendment Bill will make it legal to deny people employment, housing, education and essential services purely on the basis that they use, or are presumed to use, illicit drugs rather than based on their actual performance in the job, they way they conduct themselves as tenants, members, service users, etc. People’s means to their very survival will rest on stereotypes about drug users rather than on their behaviour or the risk they pose in a given environment.
The Amendment Bill is aimed at encouraging the community to view people who use illicit drugs in a particular way. The Bill is premised on notions of ‘good drug user’ Vs ‘bad drug user’, people in treatment Vs people not in treatment, the deserving Vs the undeserving, those with “self-inflicted” disabilities Vs those with “genuine” or “real” disabilities. All of these dichotomies are designed to promote and reinforce the idea that drug users are undeserving, selfish, ‘bad’ people who do not deserve fair and equal treatment under the law.

Whether we like it or not and despite the barriers put in place, people will continue to use drugs. Many people who use illicit drugs live productive, responsible lives. There are many people who use illicit drugs who hold down regular employment and frequently make positive contributions to the community. Yes, some drug use can result in problems for the individual and society but the issue is ‘how’ we deal with and respond to those problems – how we reduce the potential harms and therefore reduce the problems. We will not reduce the harms or the problems for the individual or society by scapegoating certain section of the community or by creating second class citizens.

People who use illicit drugs are ordinary people who have jobs, pay taxes, rent and own houses, are members of families, university students, etc. We may not all agree that it is acceptable to use illicit drugs, but AIVL would hope that as a community we can all agree that everyone should be treated with dignity and respect and can count on the Australian legal system to protect our most basic human and legal rights.
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