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Preamble

The Australian Council of Social Service (ACOSS) is the peak body of the community welfare sector in Australia and the national voice for the needs of low income and disadvantaged people.

ACOSS has a long history of interest and activity in law and justice matters from the perspective of the needs and experiences of low income and disadvantaged Australians.  In our work we also have extensive dealings with community organisations and others providing health and community services as well as legal and advocacy services.  This submission draws in part on the work of these organisations.
The submission begins with a summary of the current legal situation with respect to drug dependency and the definition of disability under the Commonwealth Disability Discrimination Act 1992 (DDA).  It then proceeds to outline Australia’s human rights obligations and the implications of the proposed legislation to the protection of human rights in Australia. 

The submission then deals with our objections to the proposed legislation which are that:
· It undermines the human rights of a group who are already marginalised

· It will exacerbate the individual and social harm associated with the use of illicit drugs, including the spread and depth of poverty among illicit drug users

· It will undermine individual and community effort to overcome the problems associated with drug dependency 

· It will lead to confusion about who is covered by the legislation due to lack of clarity about the meaning of terms such as dependency and addiction and the dichotomy between licit and illicit drugs.  
Legal context

The Disability Discrimination Act and International Law

The provisions in the DDA implement Australia’s obligations under both the Declaration on the Rights of Disabled Persons, and Article 26 of the International Covenant on Civil and Political Rights. 

Article 26 of the International Covenant on Civil and Political Rights, to which Australia is a signatory, states 
all persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground.

Article 2 of the Declaration on the Rights of Disabled Persons, to which Australia has given legislative effect, states:
Disabled persons shall enjoy all the rights set forth in this Declaration. These rights shall be granted to all disabled persons without any exception whatsoever and without distinction or discrimination

To give effect to these rights, anti-discrimination laws in Australia adopt the complaints-based model, operating on the merits of each individual case. They protect people from being treated differently or unfairly because of stereotyped assumptions about them, and from arbitrary treatment and judgments based on difference. Consistently with Article 3 of the Declaration on the Rights of Disabled Persons, the origins of the difference are not relevant in our anti-discrimination laws.

The Disability Discrimination Amendment Bill 2003 and the Marsden case

The Minister’s second reading speech introducing the Disability Discrimination Amendment Bill 2003 (‘the Bill’) claims that the Bill was prompted by the concerns of employers to the decision of the Federal Court in Marsden v Human Rights and Equal Opportunity Commission and Coffs Harbour and District Ex-Servicemen and Women Memorial Club Limited (see box).
The Marsden case

The Marsden decision is a judicial review of a determination by the Human Rights and Equal Opportunity Commission of a complaint made by Mr Wayne Marsden. Mr Marsden complained that he was discriminated against by the Coffs Harbour Ex-Servicemen’s Club on the grounds of a disability. 

The Federal Court did not decide that opioid dependence constitutes a disability under the Disability Discrimination Act 1992 (the DDA).  The Court reviewed the Inquiry Commissioner’s reasoning which had led him to “the tentative view . . . . that the applicant’s opioid dependency could not constitute a disability within the meaning of the DDA (Disability Discrimination Act)” and found that in the circumstances it was open to him to find that the applicant's condition of addiction was comprehended by the statutory definition of ‘disability.’

Although the reasoning of the judgment opens the way for a finding that opioid dependence constitutes a disability under the DDA, no such finding has yet been made.
Certainly the Australian Chamber of Commerce and Industry (ACCI) is supportive of the proposed Bill:

 The ACCI supports sensible laws which protect the genuinely disabled or handicapped employee from disadvantage or discrimination in the workplace. However, allowing these laws to give employment protection to illicit drug users whose condition is self inflicted and the consequence of unlawful drug taking was not the intention of the Disability Discrimination Act and undermines the public purpose it was intended to serve. In moving to amend this loophole in federal laws, the government will restore the confidence of the business community in the concept of 'disability discrimination' and the capacity of employers to employ and offer careers to the genuinely disabled.
The effect of the Bill however will be to make it legal to discriminate against a person who is dependent (or who is imputed to be dependent) on an illegal drug in all areas of discrimination covered by the DDA.  That is to say in areas such as education and accommodation as well as employment.    
Objections to the legislation

Human rights concerns
This Bill will undermine Australia’s commitment to human rights principles by explicitly exempting drug dependency from the definition of disability.  The Bill is saying in effect that some people with disabilities deserve protection from prejudice while other people with disabilities (assuming that people who are drug dependent may be classified as having a disability) do not. 

We cannot see the point of anti-discrimination laws if the protections afforded by them simply protect those who the community feels ‘deserve’ protection.  The point of anti-discrimination law is to protect those who are discriminated against because they are subject to the common prejudices of the majority.  As a widely vilified and marginalised group, we believe people who are dependent on illegal drugs are an example of the kind of group who need to be protected from being treated differently or unfairly because of stereotyped assumptions about them.  

The situation of people who are dependent on an illegal drug, or are perceived to be dependent on an illegal drug, is illustrative of the fact that community prejudices can often be an important source of handicap imposed by society.   

ACOSS is concerned that this Bill, if passed, will create a precedent for further erosion of the rights of people with a disability where there is a perception that their disability was ‘self-inflicted’ or not deserving of sympathy because it doesn’t fit with the pattern of community prejudice.
Adequate existing safeguards 
The DDA provides mechanisms which ensure that interests are balanced, including those of employers. 

For example, a person who is dependent on a drug might not, for that reason, be able to perform the inherent requirements of a particular job, or might make demands of the employer which impose unjustifiable hardship. In both cases, existing anti-discrimination law will uphold an employer’s decision either not to employ that person, or to dismiss them. 
Existing occupational health and safety provisions, and in some industries drug testing, provide adequate responses to workplace drug use without invoking anti-discrimination provisions.

In this context it is ironic that employers tolerate the productivity losses associated with the consumption of alcohol and tobacco and have evinced little concern that people dependent on these drugs may take action under the DDA against employers who treat them unfairly as a result of their dependence.  

No evidence base
ACOSS has been unable to find any tangible evidence to support the main claim made in support of this legislation, namely that employers are likely to suffer adverse impacts as a result of people dependent on illicit drugs relying on the DDA and its wide definition of ‘disability’ to make claims of discrimination.  The Marsden decision is over three years old and yet neither the Government nor ACCI have provided evidence of the number of subsequent claims under the DDA by people who are dependent on an illicit drug.  
We believe the legislation is indefensible because of the substantial individual and societal harms that are likely to result from this legislation.  However, the lack of any real evidence of the need for such measures suggests this legislation will be entirely negative in effect.  
Definitional and practical problems

Addictive or dependency disorders are recognised in the standard psychiatric diagnostic protocols, the International Classification of Disorders and the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders.

The causes of substance dependence are complex and multifactorial and probably involve a combination of the genetic make-up of the individual, the pharmacology of the particular drug, peer pressure, emotional distress, anxiety, depression, and environmental stress.

In this context, it is not possible to justify the exclusion of dependency on illegal drugs as a disability on the grounds that it is:

(a) not recognised in the medical literature as an impairment and/or 
(b) that the causes are self-inflicted.  
Aside from affecting people who are discriminated against when they are a dependent user of an illicit drug and not receiving treatment, we understand that the Bill would also permit discrimination against other groups.  A ‘discriminator’ simply has to suspect that a person is dependent on an illicit drug in order to ‘justify’ a discriminatory act.
The Bill would therefore permit discrimination against: 

· people who are known to use illegal drugs but are not dependent on them 

· people who are medically defined as being dependent on an illegal drug but who no longer use the drug in question
· anyone else who a discriminator suspects is dependent on an illicit drug and does not in fact have a disability which would be recognised under the legislation (such as a mental illness or alcohol dependency.)

In short, this Bill appears to give considerable latitude to employers, landlords and service providers to discriminate against anyone they suspect of being dependent on an illicit drug.   
Impact on prevention and rehabilitation
Despite the problems outlined above, our major concern with the proposed legislation is the likely impact on the people who are the obvious targets – those who are dependent on an illegal drug and are not receiving treatment.  

The Commonwealth has made clear its concerns about ‘welfare dependency’ and its desire for greater levels of self reliance.  Yet this Bill is designed to undermine the efforts of people who are dependent on an illicit drug to seek and maintain employment,  undertake education and training or secure stable accommodation.  In other words, it undermines the efforts of this group of people to take responsibility for their lives.  It also sends a signal to other people who are dependent on illicit drugs that it is not worth trying to gain employment or undertake education and training because the community is prepared to licence discrimination against them which would be illegal if directed against any other group with a disability.  

Minimising the individual and societal harm from drug dependence involves keeping drug users healthy, connected with the mainstream community and having something to live for.  This Bill will make it harder for drug dependent people to achieve a stable income, adequate housing and connection with the mainstream community.  Instead it is likely to:
· increase the spread and depth of poverty in the community and the opportunities to move out of poverty

· cause increased usage of the social security and health and community services system

· increase levels of homelessness 

· increase crime rates as people are forced to find illegitimate sources of income 
· undermine individual effort and responsibility

· discriminate against those who wish to get treatment but cannot do so  because services are not available (there are a lot of people who would like to access treatment but currently cannot get a place or cannot find the right form of treatment to meet their needs, particularly in rural and remote areas)

· potentially reduce the numbers of people seeking drug treatment because they are afraid that they will lose their jobs if they are suspected of using illicit drugs or of being drug dependent and therefore will not come forward to get support or help from their employer or from employee support programs that are set up in many workplaces. 
Conclusion

Poverty and the risk of poverty among people who are dependent on illegal drugs is already high.  
There is a strong correlation between drug dependency and mental illness and there is a particularly high inequality in the level of mental illness between the upper and bottom quintiles of socio-economic disadvantage. (AIHW, Australia’s Health 2003, p213).  

Furthermore, almost one in three current and new Australian Disability Support Pension recipients in 1999 was classified as having a mental illness. (AIHW, Australia’s Health 2003, p335).  

The proposed legislation will do nothing to help reverse these trends.

