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Submission to the Senate Legal and Constitutional Committee on the Disability Discrimination Amendment Bill, 2003

Public Interest Advocacy Centre

SUMMARY

The Public Interest Advocacy Centre (“PIAC”) strongly opposes the amendments to the Disability Discrimination Act, 1992 proposed by the Disability Discrimination Amendment Bill, 2003 (“the Bill”).

In our view, the proposed amendments set out in the Bill:

· potentially contravene Australia’s international human rights obligations;

· are unnecessary and unwarranted, given that legitimate concerns about the accommodation of drug addiction in the workplace and in other areas of public life are already able to be adequately addressed under existing legal frameworks;

· are premised upon ill-informed assumptions about the nature of addiction and its treatment;

· may be problematic in practice, particularly in relation to proof of addiction and treatment;

· will not adequately protect the associates of people addicted to prohibited drugs; and

· are likely to impact adversely upon the homeless. 
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The Public Interest Advocacy Centre (“PIAC”)

The Public Interest Advocacy Centre (“PIAC”) is an independent and non-profit legal and policy centre located in Sydney. Its charter is: 

To undertake strategic legal and policy interventions in public interest matters in order to foster a fair, just and democratic society and empower citizens, consumers and communities.

Established in July 1982 as an initiative of the Law Foundation of New South Wales, PIAC was the first, and remains the only, broadly based public interest legal centre in Australia. Although located in New South Wales, the matters PIAC undertakes are often of national interest or importance or have consequences beyond state boundaries.

PIAC’s work extends beyond the interests and rights of individuals as it specialises in undertaking matters which have systemic impact. The Centre's clients and constituencies are primarily those with least access to economic, social and legal resources and opportunities.  PIAC provides its services for free or at minimal cost.

Over the years PIAC has been active in providing assistance for people with disabilities.  We have provided advice and representation in matters concerning the rights of people with disabilities generally, including administrative reviews of funding decisions relating to the provision of disability services and tort actions based on breaches of standards of care in institutions.  However, the majority of our work for people with disabilities concerns matters involving alleged discrimination under the Disability Discrimination Act 1992 (Cth) (“DDA”) and the disability discrimination provisions of the Anti-Discrimination Act 1979 (NSW) (“ADA”). Two significant cases in which PIAC has achieved positive outcomes for complainants with disabilities are Hills Grammar School v Human Rights & Equal Opportunity Commission [2000] FCA 658 and Maguire v Sydney Organising Committee of the Olympic Games (SOCOG), H99/115, August 2000. 

PIAC’s Involvement with People with Addiction Problems

Increasingly, PIAC is being called upon to provide assistance and advice to people who are, or have been, addicted to prohibited drugs.  PIAC is currently representing a number of clients with addiction problems in matters involving alleged disability discrimination by employers and service providers.  PIAC has also been active in undertaking research on issues surrounding homelessness and the law and is currently involved in a joint project with the Public Interest Law Clearing House (“PILCH”) aimed at developing legal services for homeless people in New South Wales.  In our experience a significant number of homeless people either use prohibited drugs, or have a history of drug use.

In PIAC’s view, drug addiction is a form of disability, as it may impair a person’s thought processes, perception of reality, emotions or judgements.  We believe that there is a compelling public interest in empowering people with addiction problems to overcome and to manage their addiction.  However, this cannot happen unless such people are able to access and to maintain employment, education and stable housing.  In reality, however, our experience has been that people with addiction problems tend to be isolated and marginalised by the community and frequently “blamed” for their addiction.  They often face extreme difficulty when attempting to access employment, accommodation and other services and facilities. 

The Disability Discrimination Amendment Bill 2003
If enacted, the Disability Discrimination Amendment Bill, 2003 (“the Bill”) will make it lawful to discriminate against people who are addicted to prohibited drugs.  Such discrimination will be lawful in a wide range of areas of public life including employment, education, provision of goods and services, accommodation, sport, access to premises, membership of clubs and incorporated associations and administration of Commonwealth laws and programs. 

PIAC does not support the proposed amendments.  In our view, they are unnecessary and unwarranted and they are likely to undermine fundamental human rights, potentially impacting most adversely on social groups that are already marginalised and vulnerable, including the homeless.  In addition, we are concerned that a number of key provisions in the Bill are likely to be legally and practically problematic.  We address each of the concerns below.

Contravention of International Human Rights Obligations

The proposed amendments will directly contravene Australia’s international human rights obligations.  

A universal principle of non-discrimination is enshrined in Article 26 of the International Covenant on Civil and Political Rights (“ICCPR”), which provides as follows:

All persons are equal before the law and are entitled without discrimination to the equal protection of the law.  In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  

Although disability is not specifically mentioned as a ground in the ICCPR, it is generally recognised that it is covered by the term “other status”.  The United Nations General Assembly has generally proceeded on the assumption that people with disabilities are covered by the ICCPR in most declarations on disabled persons adopted in the last twenty-five years.
 

Drug dependence is generally recognised as a disability at an international level.  The International Labor has identified drug-related problems as “health problems” and has emphasised the need for them to be dealt with in the same manner as other health problems at work, that is, without discrimination.
 The World Health Organisation has stated that drug dependence is a brain disorder and that people with drug dependence have altered brain structure and function.
  The United Nations Working Group on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities has indicated that drug dependence should be considered a “disability” within the meaning of the draft United Nations Convention on the Rights of Disabled People.

Consistently with this approach, Justice Branson of the Federal Court of Australia found in the case of Marsden v HREOC and Coffs Harbour and District Ex-Services Men’s and Women’s Memorial Club [2000] FCA 1619 that an opioid dependence constituted a “disability” under the DDA. 

The object of the Bill, as stated in the Explanatory Memorandum, is to amend the DDA to remove the prohibition on disability discrimination on the ground of a person’s addiction to a prohibited drug.  In effect, therefore, the Bill seeks to remove rights of people with a legally recognised disability.  In our view, the enactment of the proposed provisions will directly contravene the provisions of the ICCPR.  It will also set a dangerous precedent for the potential removal, by legislation, of other legally recognised forms of disability.

In addition, we note that the International Covenant on Economic, Social and Cultural Rights (“the ICESCR”) recognises certain fundamental human rights including a right to work (Article 6), a right to an adequate standard of living (including adequate food, clothing and housing (Article 11)) and a right to education (Article 13).  The proposed amendments will effectively remove many of these rights from people who are addicted to prohibited drugs. It will become lawful for such people to be denied employment, housing, education and other services if it can be shown that they are “addicted” to prohibited drugs.  Aside from the obvious social, economic and policy considerations of this proposed shift in the protection afforded to people with legally recognised disabilities, it would appear that the amendments directly contravene the provisions of ICESCR.

Unnecessary and Unwarranted 

In PIAC’s view, the proposed amendments are unnecessary and unwarranted.  The current provisions of the DDA already provide adequate protection to employers, service providers and others in circumstances where having to accommodate a person’s drug addiction may impose economic, managerial or safety concerns.  

For example, section 15(4) of the DDA provides that it would not be unlawful for an employer to discriminate against a person on the ground of their disability in circumstances where the person is unable to carry out the “inherent requirements” of the job or where, the provision of services or facilities to enable them to carry out those requirements would impose “unjustifiable hardship” on the employer. Similar provisions exist in relation to access to premises
, goods, services and facilities
, accommodation
, clubs and incorporated associations
 and education
. 

A significant body of jurisprudence already exists concerning the legal parameters of the terms “inherent requirements” and “unjustifiable hardship” (see for example Qantas Airways Ltd v Christie (1998) 193 CLR 280; Scott v Telstra Corporation Ltd (1995) EOC 92-717).  In our view, this jurisprudence demonstrates that it is possible, using the existing legal framework to strike an effective balance between the rights of people with disabilities on the one hand, and the practical considerations faced by employers, landlords, and service providers on the other.  Existing occupational health and safety laws and the implementation of drug testing in some industries provide employers with further safeguards in relation to ensuring that employee drug use does not impair workplace safety. 

In our view, there is no justification for tacking onto the existing legal framework additional anti-discrimination provisions that seek to legalise discrimination against people who are addicted to prohibited drugs.  To do so simply has the effect of further stigmatising and marginalising a social group already facing significant disadvantage.  It also sets a disturbing precedent for future legislative reform that may seek to remove the rights of people with other forms of disability that are, like drug addiction, perceived to be self-inflicted or less “deserving” in some way. 

Problems with Specific Provisions of the Bill 

PIAC is concerned that the certain provisions of the Bill are likely to pose difficulties in terms of their legal interpretation and practical application.  In particular, we are concerned that certain key terms in the Bill may to be premised on misguided notions of the nature of addiction and the availability and accessibility of relevant treatment.  This may well render the proposed amendments inoperable in practice.

In particular, we note the following: 

a) “Addiction”

Section 54A(1) of the Bill provides that discrimination on the ground of a person addicted to a prohibited drug will only be lawful if the person is addicted to the drug at the time of discrimination.  The term “addiction” is not defined in the Bill.  However, it appears from the language used that the Bill assumes a simplistic binary model of addiction, namely that it will be possible to determine whether a person is “addicted” or “not addicted” at any particular time.  This notion is at odds with the more complex reality of drug addiction. Psychiatric Diagnostic Scales, such as DSMIV and ICD-10, suggest that drug dependence or addiction is a complex dimensional condition that can vary greatly in its nature and severity.
 It is therefore likely to be very difficult to determine where addiction begins and where it ends, or what the dividing line may be between experimentation and addiction.  PIAC is concerned that in practice, it will be very difficult (if not impossible) to determine whether or not someone has an addiction at the time of the alleged discrimination.  
(b) “Treatment”

Section 54A(2)(b) of the Bill provides that a person who is undergoing “a program, or receiving services, to treat the addiction to the drug” will be protected against discrimination.  There is no definition in the Bill of the terms “program”, “services” or “treat” although it appears from the Explanatory Memorandum that a wide range of services or programs would qualify as “treatment”.

According to the Explanatory Memorandum to the Bill “this amendment ensures that people who are taking responsibility for their addiction cannot be discriminated against”.  Again, this notion, which assumes that any addicted person can take steps to overcome their addiction by accessing appropriate treatment, ignores a far more complex reality.  Although the Federal Government has committed a significant amount of funding to the “Tough on Drugs” Program, much of this funding has been spent on law enforcement, rather than on treatment.  Demand for treatment services typically exceeds supply of appropriate services, as evidenced by the fact that many methadone treatment programs have lengthy waiting lists. 

The following issues are of particular concern to PIAC in relation to the notion of “treatment”:

· Difficulty Accessing Treatment in Rural and Remote Areas 

People with addiction problems who live in rural and remote areas often face significant geographical and practical barriers in accessing treatment services.  It is not uncommon for such people to have to travel considerable distances to access treatment, assuming that treatment is available.  One of PIAC’s clients, who suffers from Hepatitis C and chronic back pain, has instructed us that she has no alternative but to hitchhike over 10km to and from a methadone clinic on Sundays and public holidays as there is no public transport available on those days in the semi-rural area in which she lives.  Her clinic has refused to provide her with takeaway doses of methadone, and does not have the resources to provide home-dosing services. 

· Difficulty Accessing Treatment because of Other Disabilities
Many drug-addicted people also suffer from other disabilities, including Hepatitis C, HIV/Aids and mental illness.  The often debilitating symptoms associated with such conditions may hinder genuine attempts by the person with the addiction to access treatment, particularly where treatment is provided in a relatively inflexible manner (for example, only at certain clinics, and only at certain times).  For example, a drug-addicted person who also suffers from debilitating depression or agoraphobia may find it extremely difficult to attend a methadone clinic each day. 

· Privacy and Confidentiality Concerns 
If treatment is not provided in a manner that is sensitive to the privacy and confidentiality needs of the person receiving it, it may stigmatise the person further, thereby making it more likely that he or she will remain addicted.  Several of our clients have complained to us about the lack of privacy and public humiliation they have experienced when receiving methadone dosing in clinics and community pharmacies. One has described being forced to stand on a wooden box in a pharmacy and of observing another addict being forced to lick spilled methadone from a pharmacy counter.  Another has alleged that he was subjected to a drug test at work as a result of a co-employee having seen him entering a methadone clinic the previous day.

· What is “Treatment” (and Who Decides)? 

A further difficulty lies in determining whether or not a person is receiving “treatment”.  In effect, the proposed amendments place the employer, landlord, service provider, etc in the untenable position of having to make a decision about whether or not someone is receiving “treatment” and whether this treatment is appropriate before they decide whether, for example, to give them a job or to provide them with rental accommodation.  It is extremely unlikely that they will have the expertise to make such an assessment and there is a danger that any assessment they make will be subjective and based on limited or inaccurate information. 

PIAC is concerned that as much as a person may want to take responsibility for their drug addiction by seeking treatment, they may not be able to access treatment, due to lack of facilities and treatment services.  People who miss out on “treatment” through no fault of their own may find themselves being discriminated against, and will not be able to take any action to protect their rights.  The notion of making protection against discrimination contingent upon whether or not a person is receiving treatment for their addiction is therefore seriously flawed. 

(c) “Associates”
The exemption does not apply to someone who is an associate of a person with an addiction to a prohibited drug.  In theory, therefore, it will be unlawful to discriminate against a person because their associate is dependent on, or addicted to prohibited drugs.  However, this fails to address the potential “spill-over” effect that may result to families and others where a person with an addiction is discriminated against.  The Bill will not, for example, protect the spouse or child of a drug user if they become homeless as a result the drug user being denied employment or evicted from their accommodation.  

(d) Onus of Proof

Under the Bill it appears that the onus of proof will lie on the person who has been discriminated against to show that they did not have an addiction to prohibited drugs at the time of alleged discrimination, or that they were undergoing treatment.  This process of proof and reasoning is contrary to the treatment of disability under the existing provisions of the DDA.

In addition, we submit, that given the complex nature of addiction referred to above, a person seeking to prove that they were not addicted to prohibited drugs would face enormous evidentiary and practical difficulties.  Drug use is almost always a private act, and it is therefore unlikely that there would be external witnesses available to verify whether a person was, or was not, addicted at the time of the alleged discrimination.

Impact on the Homeless 

The homeless population is one of the most marginalised and economically and socially disadvantaged groups in Australian society.  In PIAC’s view, the Bill has the effect of targeting the homeless, thereby increasing their vulnerability and perpetuating the cycle of homelessness.  

A significant number of homeless people have a history of illicit drug use and/or are currently using illicit drugs.  In PIAC’s view, such people are more likely than other drug-addicted people to be affected by the proposed reforms.  This is because:

· It will be lawful to deny a person accommodation because of their addiction.  This will create an additional barrier to the ability of the homeless to access accommodation; 

· Homeless people are frequently illiterate, have an itinerant lifestyle and isolated from the usual sources of social and community support.  They are therefore less likely than other drug users to be able to access treatment programs;

· While drug addicted people with accommodation may be able to “conceal” their addiction from employers and others thereby avoiding the potential impact of the proposed reforms,  this will be more problematic for the homeless as the lifestyles of the homeless are more “visible” than the lifestyles of those who have access to accommodation;

· Homeless people are likely to have limited access to legal services.  As part of establishing the PILCH/PIAC Homeless Persons’ Legal Service (scheduled to be launched in April/May 2004) PILCH and PIAC undertook a comprehensive legal needs analysis and feasibility study involving consultation with homeless persons, peak homelessness organisations, legal service providers in the community and other relevant agencies.  PIAC’s Report, arising from this research, indicated that there are very few legal services specifically designed to assist homeless people.  Even where services exist, structural barriers exist that make it difficult for the homeless to engage with these services.  For example, many homeless people may not recognise the legal nature of their problem, or may perceive the legal system to be complicated, incomprehensible or impenetrable. Therefore, if discriminated against under the proposed reforms, homeless people are less likely to be able to seek legal redress.

In addition, PIAC is concerned that fear of discrimination as a result of the proposed legislation may have the effect of forcing drug-use further “under ground”, thereby increasing street-based using.  This may make drugs more accessible for homeless people and may potentially increase drug-related crime and violence on the streets, thereby placing homeless people at greater risk.  

Conclusion

PIAC strongly opposes the enactment of the Disability Discrimination Amendment Bill, 2003. In PIAC’s view, the proposed amendments represent a backward step in Australia’s hitherto comprehensive and compassionate approach to the complex social issue of drug addiction. 

If enacted, the Bill will directly contravene Australia’s human rights obligations and will set a dangerous precedent for further erosion of human rights.  There is no legal justification for the proposed amendments, given that any legitimate concerns about having to accommodate a person’s drug addiction in the workplace and in other areas of public life may be adequately addressed within existing legal frameworks.  Cornerstone provisions of the Bill, including those relating to “treatment” and “addiction”, are based on assumptions that are spurious and ill-informed and likely to perpetuate misunderstandings that already exist within the community about these issues.  Finally, the homeless, a group already vulnerable to isolation, discrimination and abuse, are likely to bear the brunt of the proposed reforms.
People with addiction are entitled to be treated with dignity, equality and respect.  They are also entitled to an opportunity to overcome their addiction.  Exclusion of these people from the protection of discrimination laws will simply serve to increase the hardship they already suffer. 
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� For example the Declaration on the Rights of Disabled Persons, 1975.  See Gerard Quinn and Theresia Degener, “Human Rights and Disability: the Current Use and Future Potential of United Nations Human Rights Instruments in the Context of Disability” United Nations, 2002. 


� ILO Code of Practice on the Management of Alcohol and Drug-related Issues in the Workplace


� World Health Organisation, “What do People Think they Know about Substance Dependence?  Myths and Facts for Policy makers Responsible for Substance Dependence Prevention, Treatment and Support Programs”, Management of Substance Dependence Team, WHO Department of Mental Health and Substance Dependence and Noncommunicable Diseases and Mental Health Unit, � HYPERLINK http://www.who.int/entity/substance_abuse/publications/psychoactivees/en ��www.who.int/entity/substance_abuse/publications/psychoactivees/en�





� Section 23(2) Disability Discrimination Act, 1992 (Cth)


� Section 24(2) Disability Discrimination Act, 1992 (Cth)


� Section 25(3) Disability Discrimination Act, 1992 (Cth)


� Section 27(3) Disability Discrimination Act, 1992 (Cth)


� Section 22(4) Disability Discrimination Act, 1992 (Cth)


�  For example, the ICD-10 Classification of Mental and Behavioural Disorder refers to a variety of different conditions as forms of “dependence syndrome” including current abstinence, controlled dependence, active dependence and episodic use. 





