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Letter by email, letter and enclosures by fax
Dear Senator

Inquiry into the Customs Legislation Amendment Bill (No 2) 2002

I refer to the Committee hearing in this matter yesterday.
I appreciated the interchange with the Committee during my testimony. 
In its questioning, I believe that the Committee correctly identified the main issues.
For the benefit of the Committee, I provide in this letter some comments and some information which is meant to clarify some matters which I do not think were as accurately addressed as they could have been, and also to fill in some gaps in the information where witnesses either were not aware of the position or said they would respond later.

Mindful of the Committee’s short reporting time, I have kept these comments brief. However I am available to provide further assistance to the Committee if there is a need and an appropriate opportunity and/or forum for that to take place. I have no objection should you wish to provide copies of this letter to others involved with the hearing, and it can be placed in the official record of the Committee if that is the preferred practice.
I note that some other witnesses advised that they would be responding to the Committee in relation to specific matters after the hearing, and look forward to seeing those responses as well.

1 Senator Bolkus questioned Mr McAllen in relation to the approach adopted in the European Union to determining normal value for Chinese exports. Specifically, Senator Bolkus asked Mr McAllen “Do the US and the UK have the same mechanism [of the concept of significantly affected]?” Mr McAllen said “It certainly is in line with others.” 

A copy of the legislative instrument applied in the European Union in this regard is enclosed (marked “A”, 3 pages). The test used is whether “market economy conditions prevail”, as per the words in Article 15 of the Accession Protocol. The Regulation then goes on to list the specific criteria to be applied (and no others). In relation to the first criteria, which deals with prices, costs and inputs, the words “supply and demand”, “State interference” (in response to market signals), and “market values” are used. In my submission this is different to the approach adopted in the Bill, which starts with the umbrella term of “significantly affected”, does not tie this to the concept of whether “market economy conditions prevail”, and expressly does not limit the Minister to any specific criteria at all.
(As my submission points out, the Russian Federation has been excluded from the Regulation since it was promulgated.)

2 Senator Bolkus also asked Mr McAllen about the position in the United States. In this regard I would like to point out that the US continues to broadly treat China as a “non-market economy”. On my reading of the relevant Regulations, extracts from which I have enclosed with this letter (marked “B”, 5 pages), there is no provision entitling an industry producer or sector to establish that “market economy conditions” prevail for it. The published US law does not appear to have changed in this regard since the Accession Protocol came into force. Verification visits to China by US Department of Commerce officials are undertaken, to Chinese companies that have been granted a request for individual treatment, in order to apply what is termed the “factors of production” methodology to determine normal value. I believe that this methodology involves working out what the material, labour, and factory overhead costs are for any given product, and then using values that would exist in a market economy for those factors. As an example, if the US DOC officials found that labour costs in China were USD2.00 per hour, but in a “surrogate” market economy the cost would be USD5.00 an hour, US DOC would use USD5.00 instead of USD2.00. This approach is applied to all “factors”, giving the Chinese company the benefit of its own efficiencies but not the benefit of its own costs. The exception would be where those costs are the same as might exist in a market economy, eg imported inputs.
3 Senator Bolkus asked Mr McAllen, “How are we to know that what happened in those circumstances [companies… that have gone down] was not just the effect of legitimate competition…”. Whilst my comments which follow will not assist the Committee in making that value judgement, I hope they will assist the Committee to hear another view about some of the circumstances to which Mr McAllen referred in his opening statement: 
(a) in the case he refers to of “picture frames by Garnond”, this investigation was not finalised by Customs because the Australian industry withdrew its application for dumping measures (see ACDN No 97/070);

(b) in the case he refers to of “laminated glass from Pilkington” dumping measures were imposed against the Chinese exporters; and
(c) in the case of “disc brakes”, the investigation was terminated because the applicant did not have the support of the major part of the Australian industry, and accordingly did not meet the standing requirements for the acceptance of an application (see ACDN 2000/054).

(In the time available it has not been possible to investigate the circumstances of all of the cases to which he refers.)
4 In her statement Ms Pitman said that “the scheme is intended to incorporate into a legislative scheme concepts that have actually been around for the last two years or so”. In response to a later query by Senator Ludwig of Ms Pitman, I note that this does echo the statement of Mr Slipper MP in his Second Reading Speech. It is not in the Explanatory Memorandum. My comment here is that the “legislative scheme concepts” under the umbrella of a test of whether a government “controls, or substantially controls” an exporter’s domestic selling price are quite different under the “umbrella” of a test of whether a government “significantly affects” such a price.

5 There was quite a lot of questioning concerning the “sunset provision”. For example, Senator Ludwig questioned Mr Hudson and also Ms Pitman using this expression. I would like to point out while there is a general 15 year sunset for the differential treatment of China under Article 15 of the Accession Protocol, there is also the availability of an exemption for a specific Chinese industry or sector as soon as it is established, in an investigation, that “market economy conditions” prevail. The non-availability under the Bill of these specific exemptions, which can occur at any time,  was the topic addressed at part 3.3 of my submission, and not the general 15 year application of Article 15 which appeared to be the focus of the Senator’s questions. I hope this distinction is clear, because it is important: see the last sentence of Article 15(d) which is helpfully extracted in one of the Attachments to Submission No 2.
Yours faithfully

Freehills
Daniel Moulis

Partner
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