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Dear Senator
Inquiry into the Customs Legislation Amendment Bill (No 2) 2002

In my respectful opinion, certain aspects of Part 1 of Schedule 1 are incompatible with Australia’s obligations to China under the Agreement on the Implementation of Article VI of the GATT (“the Anti-Dumping Agreement”), which is one of the covered agreements under the General Agreement on Tariffs and Trade 1994, and the Protocol on the Accession of the People’s Republic of China (“the Accession Protocol”). 
This submission is presented to the Committee from the perspective of legal compliance with Australia’s international obligations. The writer has represented foreign exporter companies and organisations, many of them Chinese, in anti-dumping cases here and in other parts of the world. That association will no doubt be in the mind of the Committee when this submission is considered, and properly so. Nonetheless, it has been the writer’s objective in this submission to make observations about the rule of law and its practical application for the information and assistance of the Committee. It has not been the writer’s objective to adopt a political standpoint, apart from the standpoint of sound legal policy.

This submission is in five parts:
· first, it sets out the nature and content of the World Trade Organisation (“WTO”) rights and obligations which relate to the matters under consideration;

· second, it investigates the way in which Part 1 of Schedule 1 of the Customs Legislation Amendment Bill (No 2) 2002 (“the Bill”) proposes to deal with the matters under consideration;

· third, in light of the previous parts of the submission, it indicates those features of the Bill which appear to be incompatible with WTO rights and obligations;

· fourth, it proposes some remedial options; and
· fifth, it identifies some issues which may be relevant from an economic or  political standpoint, without expressing a view as to the way in which those issues might be considered and resolved.
1 Relevant WTO rights and obligations
1.1 China’s status as a WTO Member
(a) China acceded to the Marrakesh Agreement Establishing the World Trade Organisation (“the WTO Agreement”) on 11 December 2001, pursuant to the right given to it to do so under the terms of the Accession Protocol. This means that the WTO Members and China owe each other the rights, and have assumed the obligations, of the WTO Agreement. The Accession Protocol, which contains provisions which are relevant to the matters under consideration by the Committee, is declared by Article 1.2 to be “an integral part of the WTO Agreement”. 
(b) Under Article XVI.4 of the WTO Agreement, “[e]ach Member shall ensure the conformity of its laws, regulations and administrative procedures with its obligations as provided in the [WTO] agreements”, one of which is the Anti-Dumping Agreement.

(c) The Anti-Dumping Agreement also requires (or required, depending on the perspective of the acceding Member) “[e]ach government accepting or acceding to the WTO [to] take all necessary steps… to ensure… the conformity of its laws, regulations and administrative procedures” with the provisions of the Anti-Dumping Agreement (Article 18.4). 
(d) The Understanding on the Rules and Procedures Governing the Settlement of Disputes (“the DSU”) permits Members to challenge the consistency of a Member’s legislation as such with that Member’s obligations (although, in this regard, see the comments in 3.1(c)(3) below).
1.2 Price comparability in determining dumping

(a) The Anti-Dumping Agreement sets out the rules which may be applied by Members in taking action against dumping. The determination of whether or not there is dumping in any given situation is of course the central consideration. Under Article 2.1 of the Anti-Dumping Agreement, “a product is considered as being dumped… if the export price of the product exported from one country to another is less than the comparable price, in the ordinary course of trade, for the like product when destined for consumption in the exporting country”. The latter is known as the “normal value”. 

(b) Article 2.1 refers to a “price” in the exporting country. However, Article 2.2 provides that normal value may be determined by a method other than the “price” in the exporting country where there are no sales in the ordinary course of trade in the domestic market of the exporting country, or where such sales do not permit a proper comparison because of the particular market situation or the low volume of sales in the exporting country. In such cases a different price may be used as the normal value. This can be the exporter’s export price to a third country or, alternatively, the exporter’s cost of production plus a reasonable amount for administrative, selling and other costs and profit. No other method of determining normal value is permitted, although in cases where the exporter is non-cooperative “best information available” may be used. 
(c) It is Article 15 of the Accession Protocol which sets out rules for determining price comparability of Chinese exports. Article 15(a)(i) requires Members to use Chinese prices or costs as the normal value, presumably in the same manner and context as for any other Member under Article 2 of the Anti-Dumping Agreement (although this is not clearly expressed), “[i]f the producers under investigation can clearly show that market economy conditions prevail in the industry producing the like product with regard to the manufacture, production and sale of [the] product”. If this is not shown, “[t]he importing WTO Member may use a methodology that is not based on a strict comparison with domestic prices or costs in China”, as permitted by Article 15(a)(ii).
(d) Article 15(d) provides, inter alia, that if China establishes, pursuant to the national law of an importing Member, that market economy conditions prevail in a particular industry or sector, the Member is not permitted to continue to use a methodology that is not based on Chinese prices or costs for that industry or sector. Accordingly, Chinese prices or costs must thereafter be used for exports of that industry or sector. The question of whether “market economy conditions prevail” for that industry or sector must not be asked again by the investigating authority of the importing Member.
1.3 Procedural and evidentiary rights of Members

Some of the basic but important procedural and evidentiary rights of interested parties in an anti-dumping investigation under the Anti-Dumping Agreement are also relevant to this consideration of the Bill. They are:

(a) Article 6.1, which states that “[a]ll interested parties in an anti-dumping investigation shall be given notice of the information which the authorities require and ample opportunity to present in writing all evidence which they consider relevant in respect of the investigation in question”;

(b) Article 6.1.1, which states, in relation to replies by exporters to questionnaires, that “[d]ue consideration should be given to any request for an extension of the thirty day period and, upon cause shown, such an extension should be granted whenever practicable”; and
(c) Article 6.2, which provides, inter alia, that “[t]hroughout the anti-dumping investigation all interested parties shall have a full opportunity for the defence of their interests”.
2 How the Bill proposes to deal with price comparability
(a) Under proposed new subsections 269TAC(5D) and (5E) of the Customs Act 1901, the Minister is to be permitted to use “all relevant information” to determine normal values for Chinese exports (in other words, to paraphrase Article 15(a)(ii) of the Accession Protocol, “use a methodology that is not based on a strict comparison with domestic prices or costs in China”), if any one of four conditions is met.  They are:

(1) proposed new paragraph 268TAC(5D)(a) - if the exporter’s domestic selling price for the goods in question is “significantly affected by a government (at any level)” of the exporting country;

(2) proposed new paragraph 269TAC(5D)(b) - if the exporter does not sell the goods in question on the domestic market, but the domestic selling price of those type of goods sold by some other sellers, or all other sellers, is “significantly affected by a government (at any level)” of the exporting country; 
(3) proposed new paragraph 269TAC(5D)(c) – if the exporter concerned does not answer a questionnaire about whether its domestic prices, or the domestic prices of other sellers, are significantly affected by a government, within the period prescribed by the Chief Executive Officer of Customs (“CEO”) for that purpose; or 
(4) proposed new paragraph 269TAC(5D)(d) – if the answers given by an exporter “do not provide a reasonable basis for determining” whether its domestic prices, or the domestic prices of other sellers, are significantly affected by a government. 

(b) It is also relevant to note that proposed new subsection 269TAC(5E) will require the Minister to have regard to any matters prescribed by the regulations in deciding whether prices are “significantly affected” as referred to in the proposed new paragraphs 269TAC(5D)(a) and (b). However, it is expressly stated that the Minister is not to be limited by those matters.
3 Incompatibility between WTO obligations and the Bill
3.1 The test under the Bill is different to the WTO test

(a) The test under Article 15 of the Accession Protocol, in determining whether a methodology for determining normal value other than one based on Chinese prices or costs may be used, is whether “market economy conditions prevail”. This is confined to a consideration of market economy conditions, and requires a quantitative assessment of those conditions, based on a concept of prevalence. In contrast, the proposed test under the Bill, which asks whether the exporter’s domestic selling price is “significantly affected by a government”, is not confined to a consideration of market economy conditions. Furthermore, the quantitative assessment of the government effect or effects is not linked to nor described in terms of prevalence. In simple terms, if market economy conditions did not prevail in any given situation, it would always be the case that the government significantly affected the price concerned (subject to any anarchic condition). However, if market economy conditions did prevail, it would still be possible, given the breadth and ambiguity of the words used in the Bill, to find that a government “significantly affected” the price concerned. The Bill’s use of a “significantly affected” test would permit consideration to be moved away from Chinese prices or costs where there were lesser impacts on that price by a government than those envisaged under the Article 15 test.
(b) It can be argued, quite cogently, that every government in the world significantly affects the domestic selling price of goods. All governments have policies which significantly affect domestic prices. These include public ownership, national security, taxation, investment, welfare, competition, labour, immigration, property rights protection and monetary policies. This is not to say that market economy conditions do not exist in countries, like Australia, which maintain such policies. The “significantly affected” test is quite different to the Article 15 test, both conceptually and in terms of its width. On one view it is not a test at all, because its meaning is not clear, or at least relatively unclear in comparison to the Article 15 test.
(c) In considering this issue, a number of arguments come to mind as being arguments which might be advanced, by proponents of the Bill, to rescue or redeem it from any inconsistency with Article 15, or from actionability under the DSU. 

(1) First, proposed new subsection 269TAC(5E) (see 2(b) above) states that the Minister must have regard to any matters set out in the Regulations. Why, then, can’t the Regulations “cure” any defect in the legislative test?

(A) The Regulations cannot “rise above their source”: they are delegated legislation, and so cannot change the meaning of the statute as enacted by the Parliament.

(B) Further, subsection 269TAC(5E) does not limit the Minister to any considerations which may be prescribed by the Regulations. Therefore, even if it were intended to try to limit the ambit of the “significantly affected” test so that it met, in its application to China, the “market economy” criteria of the Accession Protocol, the Minister would not be limited to those considerations.

(2) Secondly, it might be said that the Minister will limit his or her consideration to “market economy conditions”, and not to other ways in which a government might affect prices, and that therefore WTO compliance will be assured. However, it is not the Minister who will be the final arbiter of what “significantly affected” means, or of whether the test is met in any given case. Interested parties with opposing interests to foreign exporters have rights under the Administrative Decisions (Judicial Review) Act 1977 to challenge the exercise of a Ministerial discretion. Also, as a matter of legal policy it would be odd not to state in the law what is meant to be achieved, rather than to risk violation of a legal obligation such as that set out in Article 15. Imprecise drafting might also lead to undue and unwelcome pressure on the Minister to adopt a particular interpretation which appears justified under the words of the Bill, but which would go beyond what is permitted in international terms.
(3) Thirdly, in cases decided by GATT panels, and by panels established under the DSU, concerning the compliance of Members’ legislation with the relevant agreements, there is an area of debate about the differentiation of “mandatory” and “discretionary” legislation, and whether the latter is challengeable as being in violation of a covered Agreement in the absence of a “measure”. The writer raises this issue, but does not express an opinion on how such a question might be decided. In the most recent WTO Appellate Body report which considered this issue, United States – Anti-Dumping Act of 1916 (WT/DS136/AB/R; WT/DS162/AB/R; 28 August 2000), the Appelate Body declared that it was not necessary to consider whether the rights of parties under the Anti-Dumping Agreement had supplanted or modified the distinction between mandatory and discretionary legislation. Whether Australia wishes to test the proposition, and whether a country like China would raise a dispute about the matter, are mixed questions of policy and law. From the point of view of legal policy, one should question why a Member would risk a WTO challenge when it is possible for it to avoid such a prospect by complying entirely or more closely with the relevant WTO obligation in the first place.
(4) Fourth, it might be said that the Article 15 test refers to the prevalence of market economy conditions in the industry producing the product concerned, and that because the “significantly affected” test permits an individual exporter to be found to be operating under market economy conditions, the test is either trade liberalising, and not in violation of the Anti-Dumping Agreement, or is not intended to be an Article 15 test at all. Any such argument is difficult to articulate, and could not be maintained, for a number of reasons. 
(A) “Industry” has an extended meaning. Whilst some might ordinarily assume that it means every participant in a particular business endeavour, it also has the meaning of a particular “business activity”.
(B) The practice of the EU, whose legislation incorporates the Article 15 concept of whether “market economy conditions prevail”, is to recognise that a producer may satisfy such a test, independently from all or any number of others. Whether this is on the basis of an expanded definition of what constitutes “industry”; whether it is part of the developing practice of Members in applying the relevant international obligation; or whether it is just a liberalisation of Article 15, is not clear. The practice has been the same here in Australia.
(C) In a given case, the “significantly affected” test might have the result of excluding one or some producers from qualifying for the usual price and cost based normal value determination, even if it is found (or could be found) that the “industry” (considered in the wider context) operated in a way in which “market economy conditions” prevailed. Here, again, the practical application of the “significantly affected” test could lead to a violation of Article 15. 
3.2 The Bill will lead to WTO procedural and evidentiary violations

(a) It is respectfully submitted that another area of incompatibility applies to the procedural and evidentiary stipulations of the Bill. It is clear from the express words of Article 15 that it is the responsibility of the Chinese producers under investigation to “clearly show that market economy conditions prevail” (emphasis added). This assumes that producers have a burden (and perhaps a burden which is more onerous than a more typical burden of proof under the Anti-Dumping Agreement) to demonstrate the “market economy conditions” under which they operate. However, this should not be taken to override the procedural and evidentiary protections which are built into the Anti-Dumping Agreement itself, and to which all WTO Members are entitled. These are highlighted at 1.3 above. 
(b) In the main, the problem here relates to the drafting of paragraph 269TAC(5D)(d). If a producer does respond to a questionnaire, the CEO must decide whether or not the answers in the questionnaire provide a reasonable basis for determining whether the “significantly affected” test does not apply. (In this regard, it has been suggested in Hansard that time might be extended for an exporter to respond to a questionnaire: this is not the case, as there is no mechanism for an extension of time.) It is submitted that the Committee should consider the following things.
(1) Will Chinese producers be given “ample opportunity”, as required by Article 6.1 of the Anti-Dumping Agreement, to present their case if they do respond to a questionnaire concerning the “significantly affected” test, but the CEO does not consider that it provides a reasonable basis for determining the issue at hand without further consultation with them? In Hansard it was stated that it has been Customs practice to allow parties to provide clarification of a response to a questionnaire outside a specified period, implying that this would be the case in the consideration of questionnaires related to the “significantly affected” test. In the context of paragraph 269TAC(5D)(d), this implication cannot be correct. If the CEO does ask for clarification, how could it be said that the answers to the questionnaire gave a reasonable basis for determining the issue? It seems to the writer that the CEO could never ask for clarification or further information, without falling into legal error and thereby exposing him or herself to administrative law proceedings at the behest of an interested party with interests opposed to the exporters concerned.
(2) Will Chinese producers be given the benefit of Article 6.1.1 of the Anti-Dumping Agreement, which permits an extension of time to respond to a questionnaire, if the prescribed time is fixed by the CEO and there is no mechanism for an extension to be given?
(3) Will Chinese producers be given “a full opportunity for the defence of their interests” as required by Article 6.2 of the Anti-Dumping Agreement, in the circumstances described in 3.2(b)(1) above? One might take the view that resort to “relevant information” by the Minister to determine normal values for Chinese exporters (ie, on a basis other than Chinese prices and costs) is a form of “best available information” under Annex II of the Anti-Dumping Agreement. (It is not clear to the writer that this is the case.) But if one takes that view, then the legal problem referred to in 3.2(b)(1) above, which precludes the CEO from asking for clarification or further information, would lead to a direct breach of Annex II paragraph 6 of the Anti-Dumping Agreement. That paragraph provides that “[i]f evidence or information is not accepted, the supplying party should be informed forthwith of the reasons therefore and have an opportunity to provide further explanations”. And even if paragraph 6 is not applicable in this context, it is at least indicative of the meaning to be given to those Articles which do apply, such as Articles 6.1 and 6.2. The practice of the EU in this regard should also be noted: in investigations undertaken by the European Commission, Chinese exporters are made aware of the Commission’s consideration of a questionnaire dealing with market economy issues, and are given an opportunity to clarify and augment the information provided (eg, Commission Regulation (EC) No 255/2001, 7 February 2001 Integrated electronic fluorescent lamps originating in the PRC, at para 19).
It is respectfully suggested that the three questions posed in 3.2(b)(1), (2) and (3) above are more likely to be answered in the negative.

3.3 The Bill does not adopt the “exemption” rule in the Accession Protocol

(a) A final area of incompatibility relates to the non-implementation of any aspect of Article 15(d) of the Accession Protocol (see 1.2(d) above). There is nothing in the Bill which recognises the right of a Chinese industry or sector to no longer be subject to the application of Article 15(a) such as would permit the use of information other than Chinese costs or prices to determine normal value. 
(b) If enacted, the provisions of the Bill would mandate the continued and repeated application of a special price comparability test regardless of whether the industry or sector concerned had previously established that market economy conditions prevailed in its industry or sector. The Bill does not bring Australian law into conformity with the requirements of the Accession Protocol in this regard. It is respectfully submitted that the repeated application of a test in relation to a Chinese industry or sector which had satisfied that test on a previous occasion would be in violation of Article 15(d). 

4 Remedial options

The root cause of the WTO incompatibility of the Bill may be the fact that it attempts to “cover the field”, by applying to all “economies in transition”, without properly recognising that one (and only one) of the economies to which it might be applied is a WTO Member which is entitled to be treated in accordance with its rights and benefits under the WTO Agreement. At its simplest, one remedial option might be to leave Part 1 of Schedule 1 of the Bill entirely intact in its potential application to non-WTO Members, but to amend it in its application to China as follows:

(a) align the test that an exporter must satisfy, in order to be entitled to have its normal value determined on the basis of its Chinese price or costs, to Article 15, namely to specify in the Bill that the test is whether “market economy conditions prevail” in the manufacture, production and sale of the product concerned by the relevant producer; and
(b) remove proposed new paragraphs 269TAC(5D)(c) and (d) entirely, and make consequential changes to proposed new subsection 269TC(8), in order that the CEO is not limited in his ability to comply with the procedural and evidentiary requirements of the Anti-Dumping Agreement in relation to Chinese exporters.
5 Non-WTO issues for consideration by the Committee
5.1 Incongruity of proposed new paragraphs 269TAC(5D)(a) and (b)

Proposed new paragraphs 269TAC(5D)(a) and (b) could have an odd effect on an exporter who does not sell the product under consideration on the domestic market, but whose domestic selling prices for other, similar, goods were not “significantly affected” by a government. If “some” other producers do sell the product under consideration, and their prices are significantly affected by a government, then the exporter whose domestic selling prices for other goods are not so affected would not be treated on its own merits. For example, a wholly owned foreign enterprise, foreign joint venture, or limited liability company in Shanghai would be penalised by reason of the fact that there happens to be evidence of two or three State owned enterprises in a far Western province of China whose prices were significantly affected by the government of the province. Query whether the Committee thinks this is appropriate as a matter of legal policy.
5.2 Trade liberalisation
The Anti-Dumping Agreement sets out the limits which Members agree are to apply to that type of trade restrictive behaviour. Members may legitimately apply such rules. A Member which applies more liberal rules in relation to anti-dumping than those under the Anti-Dumping Agreement, or which has no anti-dumping system at all, is not “nullifying or impairing” the benefits of exporting Members, nor could it be said that the rules or their absence were or was having an “adverse impact” on an exporting Member. It is open for Members to adopt anti-dumping rules which are less onerous than those permitted by the Anti-Dumping Agreement. At the political level, these considerations allow Australia to liberalise its treatment of Chinese exports in an anti-dumping context in line with political, economic and cultural factors.  

5.3 Administrative practice, and use of similar concepts
Regard should also be had to the administrative practice in anti-dumping investigations concerning China under the current law.  Customs has developed a strong practical understanding of Chinese market economy conditions, and one might question whether it is desirable to use new words and new concepts which are unfamiliar to the investigators themselves. Also, the “significantly affected” test finds no parallel in the laws of the EU and of the United States: each of these jurisdictions refer to “market economy conditions” in their legislation.
5.4 Measurements of “economic freedom”
From my experience, there are some fairly serious misconceptions about China’s economy and economic development, and the similarity of market economy conditions in China to those in other countries. The Committee might like to know that independent evidence supports the proposition that China has reached a position of market economy status, on a number of measures, which is similar or superior to other WTO and non-WTO members. According to one respected analyst, The Cato Institute, as reported in its Economic Freedom of the World: 2002 Annual Report, China is a freer economy, in terms of business regulation (price controls and administrative conditions), than any of Indonesia, South Korea and Thailand. Furthermore, The Cato Institute rates China’s economic freedoms ahead of at least 16 other WTO countries and five major non-WTO countries. The Cato Institute also ranks China’s price and business freedom ahead of Bulgaria, Egypt, Indonesia, South Korea and Thailand, and equal to the Philippines and Greece. It should also be noted that Russia, whose exporters are now entitled to full market economy treatment in EU anti-dumping investigations, ranks below China in terms of economic freedom as measured by The Cato Institute.
5.5 China, as a WTO Member, must observe its obligations other Members
The WTO Agreement requires Members to assume serious and important commitments to each other. Members enter into the WTO Agreement fully cognisant of the weight and meaning of their obligations and rights. Members hope and expect that other Members will observe their commitments as well. Dispute mechanisms allow Members to enforce their rights. Under the Bill, China has been grouped together with non-WTO Members for anti-dumping purposes. However, Article 15 of the Accession Protocol sets out special rules for price comparability in anti-dumping investigations in relation to China. Those rules have been carefully negotiated and form part of the balance of rights and obligations which permitted China’s accession to the WTO. The Bill treats China in the same way as non-WTO Members who have made no multilateral commitments to Australia or to any other Members. The Committee might consider whether the non-differentiated treatment of China is appropriate, in circumstances where China has accepted obligations towards WTO Members, but others to which the Bill will apply have not.
***********
The writer thanks the Committee for its consideration of these important matters.
Yours faithfully
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