AUSTRALIAN PROTECTIVE SERVICE SUBMISSION

AUSTRALIAN PROTECTIVE SERVICE AMENDMENT BILL 2002

Overview
The Australian Protective Service is an operating division of the Commonwealth Attorney-General's Department. The Australian Protective Service Amendment Bill 2002 provides the legislative change necessary to give effect to the Government’s direction that the Australian Protective Service (APS) becomes an operating division of the Australian Federal Police (AFP). A consequential impact of this decision is that the APS will become a statutory agency under the Public Service Act 1999, with the AFP Commissioner as its Agency Head.  

The Australian Protective Service Amendment Bill 2002 is the first step in a staged approach to coordinate the complementary functions within the respective core businesses of the AFP and APS. This coordination is one of the national security initiatives that were implemented after a review of Australia’s counter terrorism arrangements following the terrorist attacks in the United States on September 11th  last year.

A Portfolio Working Group (PWG) is the peak consultative body oversighting the alignment of the APS as an operating division.  The PWG comprises representatives from the AFP, the Attorney-General's Department and the APS. The PWG regularly reports progress to the Commissioner, the Secretary of the Attorney-General’s Department and where appropriate to the Attorney-General and the Minister for Justice and Customs.

Staged approach

The first phase in establishing the APS as an operating division of the AFP is concerned with achieving the necessary legislative change to remove the APS from the Attorney-General’s Department and to give effect to the alignment of the APS and the AFP under a single Agency Head.  Phase 1 emphasises the business-as-usual approach for both the APS and the AFP. 

The Australian Protective Service Amendment Bill 2002 will transfer responsibility for the APS from the Secretary of the Attorney-General's Department to the Commissioner of the 

AFP. If the Bill is passed, on commencement, Commissioner Keelty will become the Chief Executive Officer of the APS.

In the first phase of the staged approach, there is no change to the Australian Federal Police Act 1979 or to the status of AFP employees. APS employees will continue to be public servants under the Public Service Act 1999. 

The second phase would commence following the enactment of this Bill. The second phase is expected to continue through much of FY 2002-03 and  will concentrate on organisational design, workplace relations, finance and commerce and people and professional standards. Any other proposed legislative amendments could be brought forward at the end of this time. 

Role of the APS

The APS provides protective security services to Parliament House, the offices and residences of the Prime Minister and Governor-General, sensitive defence establishments, the foreign diplomatic community, the Department of Foreign Affairs and Trade and to the Australian Nuclear Science and Technology Organisation (ANSTO).

Additionally, the APS has a Counter Terrorist First Response (CTFR) role at security designated airports around Australia.
 Counter terrorism responsibilities also include provision of Air Security Officers who fly covertly on domestic air routes.

The APS operates competitively with the private sector to provide services such as training, security risk management surveys, alarm monitoring and other services to Government. 

These roles and functions will not change.

APS financial structure
In its 2002 Budget, the Government appropriated to the APS $128.5M over the next four financial years to enhance aviation security. The appropriation funds the Air Security Officer Program, expands the counter terrorist first response (CTFR) function and increases the number of Explosive Detection Canine (EDC) teams at security designated airports

Despite this appropriation, the APS remains a full cost recovery agency that operates on commercial lines. The Minister for Justice and Customs, in his press release of 14th February, made it clear that the Government expected that these arrangements would be retained.  Senator Ellison said, “The realignment will take into account, and seek to preserve, the current competitive arrangements applying to the APS, including arrangements allowing the private sector agencies to bid against APS for Commonwealth guarding contracts”. Current arrangements provide that where the APS has spare capacity, services may be sold to the private sector on commercial and competitive neutrality principles.

APS Employment Arrangements

The employment and conditions base for APS employees arises from two sources:

· the Public Service Act 1999, including determinations made under s.24 of that Act, and

· industrial instruments under the Workplace Relations Act 1996 including an Award under s.170MX of that Act and Australian Workplace Agreements.  

Due to the differences between the employment conditions within the APS and AFP, the APS formed the view that attempting to develop common employment conditions within the short time frame available was not feasible.  Instead, agreement was reached that matters of this nature would be considered during the second phase of the alignment process.  This will allow a broadly consultative process with both AFP and APS employees.

COMMENTARY ON THE BILL

The Australian Protective Service Amendment Bill 2002 has the support of the Commissioner of the Australian Federal Police and the Director of the Australian Protective Service.

The staged approach outlined above achieves the Government’s requirement to bring the APS under the Commissioner AFP and was adopted in order to ensure that there could be detailed consideration of relevant commercial, workplace relations and organisational issues.

The Bill gives effect to the necessary statutory alignment without closing off options for further reform to support changes that are identified during the second phase. Considerable communication with APS staff and their representatives has occurred during Phase 1 of this project. The second phase of the process will provide adequate opportunity for the various stakeholders to participate in the full integration of the APS within the AFP. 

The APS supports in principle and detail, the amendments as proposed to:

· The legislative changes in this Bill are relatively simple.

· The Australian Protective Service Act 1987 would be amended to transfer responsibility for administering the Act from the Secretary of the Attorney-General’s Department to the Commissioner of the Federal Police.

· This amendment will be affected by replacing references to the Secretary and the Attorney-General’s Department with references to the Commissioner and the Australian Protective Service respectively.

· The Act will establish the Australian Protective Service as a Statutory Agency and will ensure that the new Agency is consistent with the Public Service Act 1999 and the Workplace Relations Act 1996.

· Additional minor amendments will:


-  update obsolete terminology used in the Act in line with the Public Service Act 1999;


-  clarify the distinction between employees of the Australian Protective Service and “protective service officers”;


-  broaden the delegation powers of the Australian Protective Service Director so that the Director can delegate powers to administrative employees as well as protective service officers; and


-  clarify that General Orders are not only subject to the Australian Protective Service Act 1987, other Acts, regulations and section 24 determinations under the Public Service Act 1999 (as per the current provisions), but are also subordinate to the Public Service Commissioner’s Directions, the Prime Minister’s Public Service Directions and the Public Service Classification Rules.

APS as a Statutory Agency

The Bill establishes the APS as a statutory agency for the purposes of the Public Service Act 1999. 

Preservation of the existing employment framework is important because the APS operates in the main under competitive arrangements. The Bill as currently drafted allows the competition and efficiency arrangements applying to the APS to continue as required by government policy. The AFP Commissioner will be the Agency Head and will have the powers and responsibilities that the Public Service Act 1999 vests in an Agency Head.

Arrangements for Head of Statutory Agency

At present, the Secretary of the Attorney-General's Department is responsible for the APS. Schedule 1
 of the Bill and related consequential amendments
 generate straight forward amendments to replace references to the Secretary of the Attorney-General's Department with references to the Commissioner. This will give the Commissioner the legal basis to command and control the APS.

The proposed provisions are considered appropriate to achieve the aim of making the Commissioner responsible for the administration, operations and accountability of the APS and meet the Government’s objective of implementing change by 1st July 2002. 

Transitional arrangements

The APS supports the transitional arrangements, which preserve APS appointments, identity cards, delegations, oaths or affirmations and General Orders that were operative before 
1st July 2002. 

Other Matters

Delegations

The Legislation sub-group identified a matter of operational and practical interest that will be remedied by items 19 and 20 of the Bill. The Australian Protective Service Act 1987 as it stands, limits the Director’s delegations to protective service officers only.  It precludes the Director delegating to public servants who are not protective service employees (eg, SES and administrative employees) the power to issue identity cards or exempt officers from wearing a uniform. 

The APS proposed, and strongly supports, this amendment.  The APS notes AFP advice that similar arrangements exist for the Commissioner to determine delegations for these purposes under provisions in the Australian Federal Police Act 1979 and it is appropriate that the Director of the APS be able to exercise the same kind of delegations.  

Combined functions of CEO and Commissioner

As a result of the proposed amendments, the Commissioner will have dual roles. In addition to his existing functions, the Commissioner will assume those currently performed by the Secretary of the Attorney-General's Department in relation to the APS.  In particular, the Commissioner would administer the Australian Protective Service Act 1987.  There will be no change in the role of the Commissioner with respect to the Australian Federal Police Act 1979. 
The APS and AFP share the view that the Commissioner’s dual responsibilities will promote greater efficiency and effectiveness.  Further, the alignment will facilitate the closest possible coordination between the two agencies as envisaged by the Government following its review of Australia’s security and counter terrorism agencies.  

Concluding comments

The Bill will facilitate and support a smooth legislative transition. The impact of the proposed amendments will not disrupt the business of the AFP or APS.  The APS is committed to the Government’s business as usual approach. The proposed approach has been the subject of discussions between APS employees and their representatives.

The Bill represents the completion of the first phase of a (iterative) process to establish the APS as an operating division of the AFP.  Further changes will be proposed following consultation between APS, the AFP and other key stakeholders.  This will be the focus of Phase Two.

M. C. Studdert

Director

Australian Protective  Service

3rd June 2002

� Security designated airports are: Sydney, Melbourne, Perth, Brisbane Coolangatta, Cairns, Darwin, Canberra, Alice Springs, Hobart and Adelaide


� Item 7


� Items 2-6, 8, 9, 11-13, 17, 21, 23, 24
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