AUSTRALIAN FEDERAL POLICE SUBMISSION

AUSTRALIAN PROTECTIVE SERVICE AMENDMENT BILL 2002

The Australian Protective Service Amendment Bill 2002 was introduced in the House of Representatives on 16 May 2002.  The Bill makes the basic administrative changes required so that the Australian Federal Police (AFP) Commissioner can become the head of the Australian Protective Service (APS).

2. The alignment of the APS as an operating division of the AFP is aimed at implementing the recommendations of the Government’s review of Australia’s security and counter-terrorism arrangements which identified the need for closer relationships between key Commonwealth counter-terrorist agencies. 

3. The Australian Protective Service Amendment Bill 2002 is the first step in a staged approach to coordinate the complementary functions within the core businesses of the AFP and APS. This is being undertaken as part of the national security initiatives implemented following the terrorist attacks in the United States on 11 September 2001.

Role of the AFP

4. The AFP enforces Commonwealth criminal law. Its priorities are set by Ministerial Direction and include enforcing laws relating to organised crime, transnational crime, money laundering, major fraud, illicit drug trafficking and e-crime. The AFP supplies community policing services to the Australian Capital Territory, and several Australian off-shore territories such as Christmas Island. Additionally, it provides some personal protection services. These include Close Personal Protection (CPP) to certain Australian Officer Holders, internationally protected persons, diplomats and visiting dignitaries. 

Role of the APS

5. The APS supplies security services at Parliament House, the offices and residences of the Prime Minister and Governor General, sensitive defence establishments, certain foreign embassies and the Australian Nuclear Science and Technology Organisation (ANSTO).

6. Part of APS core business centres on counter terrorism first response (CTFR) at security designated airports around Australia.
 Counter terrorism services also include Air Security Officers who fly covertly on domestic air routes.

7. The APS operates competitively with the private sector to provide such things as training, security risk management surveys, secure Internet firewalls and other services to Government. 

8. It is a cost recovery agency and APS services can be contracted to the private sector. 

APS becoming an operational division of the AFP

9. In February 2002, the Minister for Justice and Customs established a Portfolio Working Group (PWG) comprising AFP, APS and the Attorney-General’s Department (AGD) to work on the detail of the APS becoming an operating division of the AFP.

10. The AFP established a high level task force, Project Merida, to be responsible for progressing issues relating to the establishment of the APS as an operating division of the AFP, reporting through the Commissioner to the Minister for Justice and Customs and the Attorney-General. 

Project Merida

11. The General Manager Project Merida, Federal Agent Audrey Fagan, chairs the Portfolio Working Group (PWG).  The Project Merida team coordinates formal and informal consultation between the APS, AFP, AGD and key stakeholders. Key stakeholders include employees in both agencies and their representatives. 

12. The PWG is the peak consultative body oversighting the alignment of the APS as an operating division. The Director APS, Mr Martin Studdert, and his representatives are key decision makers in this forum. Progress is reported regularly to the Director APS and the Commissioner. Where appropriate, briefings are also provided to the Minister for Justice and Customs, the Attorney-General, and the Secretary of the Attorney-General's Department.

13. The Chair’s role is to facilitate the coordination of administrative support
 and to ensure that outcomes of PWG Sub Groups are dealt with in a timely way, and in a manner that allows for agency-specific recommendations or concerns to be considered and addressed. 

14. Implementation of the APS as an operating division will be achieved through a planned, staged, approach over the next eighteen months (approximately). Project Merida has overall carriage of this process. 

15. As part of a comprehensive strategy, Project Merida is working to a developed and planned project management methodology.  This includes careful and considered analysis of all the issues and risks arising.  This in turn is informing the implementation measures and timelines of the project.  The project team regularly reviews and up-dates planning in consultation with key stakeholders. 

16. A copy of the organisation chart is at Attachment 1.

Staged approach

17. The first part of the staged approach is concerned with the legislative changes required to transfer responsibility for the APS from the Secretary of the Attorney-General's Department to the Commissioner of the AFP, as well as the conduct of due diligence and cultural analysis of the APS.  The staged approach outline is at Attachment 2.

18. If the Australian Protective Service Amendment Bill 2002 is passed, Commissioner Keelty will become the Statutory Agency Head of the APS on its commencement.

19. In the first stage there is no change to the Australian Federal Police Act 1979 or the status of AFP employees. The current terms and conditions of APS employees also will also continue unchanged.

20. The second part of the staged approach will follow the commencement of this Bill. It will  concentrate on resolving core issues regarding workplace relations, operational delivery,  finance and commerce, people and professional standards, and organisational design. Any other policy decisions or proposed legislative amendments will be brought forward during this time. The staged approach will be subject to ongoing review, coordinated by Project Merida. 

21. The PWG convenes a number of sub groups, the aim of which is to consider in detail issues relating to legislation, workplace relations, finance, professional standards, commercial operations, human resources, learning and development, change management and communication, and operational delivery.

22. Senior executives and officers with relevant operational or corporate expertise participate in these sub groups. Recommendations are referred to the PWG for determination. Interchange between the sub groups is encouraged and members of one sub group attend other relevant meetings to link issues and outcomes. The PWG provides strategic management to ensure that resources or expertise not already available within the sub groups is identified and provided.

23. The sub groups are important; they frame research, consultation and operational deliberations relevant to the proposed changes.

Sub groups – focus and key achievements

Legislation

24. The Legislation sub group consists of representatives from the AFP, APS, and Attorney-General's Department. Representatives from the Public Service and Merit Protection Commission (PSMPC), the Department of Employment and Workplace Relations (DEWR) and the Department of the Prime Minister and Cabinet (PM&C) provided advice as required. 

25. The sub group developed proposed amendments that allow the closest possible coordination between two of Australia’s key counter terrorist organisations with the minimal disruption to essential services. 

26. The PSMPC and DEWR provided policy guidance on and technical input into the preservation of the different employment frameworks in the APS and AFP. The AFP would like to acknowledge the assistance of expert staff of the PSMPC and DEWR in this regard. 

Finance/Commercial

27. The Finance/Commercial sub group is comprised of representatives from the AFP and APS.  The sub group determined issues in regard to the budgetary process, financial management and related issues. One important financial management aspect is the amendment to Schedule 1 of the Regulations under the Financial Management and Accountability Act 1997 (FMA) that accompanies this Bill. The FMA accords financial functions and imposes responsibilities on the chief executive officer of a public sector agency. The amendment to the regulation ensures that in his new function as Statutory Head of the APS, the Commissioner will assume the financial and related accountabilities under the FMA Act 1997 for which the Secretary of the Attorney-General's Department was previously responsible.

28. As part of the staged approach the AFP Commissioner requested that Project Merida conduct a due diligence analysis on the APS.  PriceWaterhouseCoopers was tasked in April 2002 to conduct a full due diligence process to identify significant issues or risks. The report of the PriceWaterhouseCooper’s analysis is to be submitted to the AFP by 30 June 2002.

Human Resources

29. The Human Resources sub group hosts representatives from the AFP and the APS. Many of the issues this sub group was set up to facilitate will become more significant during the second part of the staged approach. However, participants have dealt with issues that required determination pre 1 July. These included the development of a project plan to conduct an employee satisfaction survey on 19 June 2002.  The survey will measure motivation and productivity within the APS and assess the current organisational culture. 

Communications/Change Management

30. The Communications/Change Management sub group consists of representatives from the AFP and the APS.  The sub group developed a Communications Management Plan to ensure that information requirements of all stakeholders are addressed in a timely manner.  Specifically, the communication program seeks to ensure that all APS and AFP employees understand what is happening, have any fear or confusion allayed and are encouraged to embrace the change.

31. The sub group is currently developing a Change Management Plan to ensure a smooth transition for APS and AFP employees. The needs of employees in both agencies during this period are being managed in unison wherever possible. A key feature of the plan is communication with staff to ensure that employees are fully briefed on changes that will affect them. There will be formal communication about the second stage as soon as practicable in the financial year 2002-2003.

COMMENTARY ON THE BILL

32. The Australian Protective Service Amendment Bill 2002 has the support of the Commissioner of the AFP and the Director of the APS. 

33. The Government has a timetable of 1 July 2002 for aligning the APS and AFP. Proposed amendments to the APS legislation are those that are essential to give effect to the Government’s decision to bring the APS under the command and coordination of the Commissioner. 

34. To secure this transfer within the time required, the approach has been undertaken in two stages as outlined above in order to ensure that there could be detailed consideration of (among others) relevant workplace relations, commercial, financial, human resource, and organisational issues such as operational delivery. The Bill under consideration gives effect to the necessary statutory alignment without closing off options for further reform to support changes that are identified during the second stage and focuses extensively on further consultation.

35.  The AFP supports in principle and detail, the amendments proposed in the Bill:

· The Australian Protective Service Act 1987 would be amended to transfer responsibility for administering the Act from the Secretary of the Attorney-General’s Department to the Commissioner of the Federal Police.

· This amendment will be affected by replacing references to the Secretary and the Attorney-General’s Department with references to the Commissioner and the Australian Protective Service respectively.

· The Act will establish the Australian Protective Service as a Statutory Agency and will ensure that the new agency is consistent with the Public Service Act 1999 and the Workplace Relations Act 1996.

· Additional minor amendments will:

· update obsolete terminology used in the Act in line with the Public Service Act 1999;
· clarify the distinction between employees of the Australian Protective Service and “protective service officers”;

· broaden the delegation powers of the Australian Protective Service Director so that the Director can delegate powers to administrative employees as well as protective service officers; and

· clarify that General Orders are not only subject to the Australian Protective Service Act 1987, other Acts, regulations and section 24 determinations under the Public Service Act 1999 (as per the current provisions), but are also subordinate to the Public Service Commissioner’s Directions, the Prime Minister’s Public Service Directions and the Public Service Classification Rules.

Arrangements for statutory head of agency

36. At present, the Secretary AGD is responsible for the APS. Schedule 1
 of the Bill and related consequential amendments
 make straight forward amendments to replace references to the Secretary with references to the Commissioner. This will give the Commissioner effective command and control over the APS.

37. The AFP considers that these proposed provisions are appropriate to achieve the aim of making the Commissioner responsible for the administration, operations and accountability of the APS.

APS as a statutory agency

38. The Bill establishes the APS as a statutory agency. The AFP Commissioner will be the ‘agency head’ and will have, as regards the APS, responsibilities that the Public Service Act 1999 vests in an Agency Head. Preservation of the existing employment framework is important because the APS operates in the main under competitive arrangements. The Bill as currently drafted allows the competition and efficiency arrangements applying to the APS to continue.

Transitional arrangements

39. The AFP is comfortable that no specific transitional arrangements are required for administrative purposes. However, the Bill includes transitional provisions
 aimed at preserving APS appointments, identity cards, delegations, oaths or affirmations. General Orders operative before 1 July 2002, and decisions made in good faith under the current legislative regime would carry over. This will ensure the least possible disruption to the work of the AFP and APS, and the AFP supports the proposed amendments on these grounds. 

Other amendments of law enforcement interest

Delegations

40. The Australian Protective Service Act 1987 as it stands limits the Director’s delegations to protective service officers only, excluding public servants who are protective service employees (eg, SES and administrative employees) from issuing identity cards, or exempting officers from wearing a uniform. As is currently the case, the officer in charge of corporate services, while not a sworn officer, may be best qualified to determine these kinds of administrative matters. 

41. The AFP supports the proposed solution to this detailed in items 19 & 20 of the Bill on the grounds that similar arrangements exist for the Commissioner to determine delegations for these purposes under provisions in the Australian Federal Police Act 1979.
 For administrative efficiency, it is appropriate that the Director of the APS be able to exercise the same kind of delegations. 

Combined functions of statutory agency head and Commissioner

42. The amendments will establish a combined role for the Commissioner. There will be no change in the role of the Commissioner with respect to the Australian Federal Police Act 1979. In addition to his existing functions, the Commissioner will assume the functions currently performed by the Secretary of the Attorney-General's Department, and would be in control of the APS. In particular, the Commissioner would administer the Australian Protective Service Act 1987 and acquire additional accountabilities for this function under the Public Service Act 1999. 

43. The AFP and APS are comfortable that, rather than a source of conflict the Commissioner’s dual responsibilities will promote greater efficiency and effectiveness. It is anticipated that the alignment will allow the closest possible coordination between the two agencies. 

44. During the second stage where complementary functions between operations are identified in addition to administrative arrangements, the Commissioner will be well placed to facilitate close integration and further reform, if appropriate.

Concluding comments

45. The Bill is intended to support a smooth legislative transition. The impact of the proposed amendments is not expected to be disruptive to the conduct of business by the AFP or APS. The AFP considers that this is essential – a view endorsed by the APS and acknowledged by both the Australian Federal Police Association (AFPA) and the Commonwealth Public Sector Union (CPSU).

46. The Bill represents the completion of the first phase of a staged approach. It is not intended to precipitate further changes until the full extent of their impact on employees has been identified and planned for, and appropriate consultation has been completed. The proposed approach has been the subject of discussions with employees of the AFP, the APS, and their representatives. The AFP, through the auspices of Project Merida, is committed to full and ongoing consultation throughout the process in order to achieve both the immediate and long term goals involved in establishing the APS as an operating division of the APS.

M J Keelty

Commissioner 

Australian Federal Police

3 June 2002 
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Attachment 2

Staged Approach Model – Outline of 2nd Stage

Incorporating the APS as an Operating Division of the AFP 

Background

Stage one (January – June 2002)

· Development of the legislative and financial arrangements to enable the Commissioner to become Head of the APS by 1/7/02 (amendments proposed to the APS Act).

· Consultative management process established between the Secretary AGD and Commissioner AFP. 

· Commercial due diligence has commenced, first report due 27 May 2002.

· APS staff organisational opinion report (SOAR) including cultural analysis - survey is scheduled on 19 June 2002.

· Finance and Commercial subgroup examine corporate efficiencies.

· Analysis of due diligence first report by 30 June 2002.

Stage two (July 2002 – June 2003)

· APS changes over from AGD to AFP on 1 July 2002 under legislative amendment.

· Commissioner is explicitly the Head of APS, with APS staff preserving their employment framework.

· APS SOAR report due by 30 August 2002.

· Determine the need for further due diligence review and if required commission further report by 30 August 2002. 

· Examine and implement corporate efficiencies during 2002/2003.

· Operational Delivery subgroup examines integration/synergies and reports to PWG by 31 October 2002.

· Overall organisational design examined by 30 November 2002.

· Submission to Government on second stage amendments to legislation in the second half of 02-03.

· Implementation through 2003 –2004.

· The Working Group will continue to provide regular briefings to the Minister for Justice and Customs on implementation progress

Stage Three

· Review 
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� Security designated airports are: Canberra, Sydney, Melbourne, Hobart, Brisbane, Coolangatta, Cairns, Darwin, Alice Springs, Perth and Adelaide.


� The AFP funds the provision of administrative support 


� Present conditions of service for Australian Protective Service employees, whether protective service officers or otherwise, are set out in the section 170MX  (Workplace Relations Act 1996) award, the Secretary’s determinations under section 24 of the Public Service Act 1999, or Australian Workplace Agreements (AWAs)


� The Portfolio Working Group has met 15 times over four months. Meetings are scheduled weekly on Wednesday mornings. Sub groups meetings are arranged between PWG meetings to allow action items to be completed as quickly as possible without compromising consultation. NB – where appropriate, time is always allowed for matters of detail or principle to be referred to external agencies such as the Department of Employment and Workplace Relations (DEWR).  


� Item 7


� Items 2-6, 8, 9, 11-13, 17, 21, 23, 24


� Items 26-29


� Australian Federal Police Act 1979 – section 69C
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