Australian Federal Police Submission

Australian Protective Service Amendment Bill 2003
Introduction

1. This submission relates to proposed amendments to the Australian Protective Service Amendment Bill 2003 (the Bill). Amendments include Senate Legal and Constitutional Committee recommendations set out in their report of August 2003, and further amendments proposed by the Government in consultation with the Attorney-General’s Department (AGD) and the Australian Federal Police (AFP).
2. The purpose of the Bill is to ensure that the Australian Protective Service (APS) has adequate powers and capabilities to support its function of providing protective security services. The Bill previously considered by the Committee proposed powers to enable protective services officers to request personal particulars, and to stop, search and seize suspect items. These powers were extended to Protective Service Officers (PSOs) of the APS.  The additional amendments under consideration would extend the same powers to AFP members and special members.
3. The proposed amendments will ensure that the powers appropriate to achieving this aim are consistent for the AFP and the APS. The AFP has law enforcement jurisdiction in places where a protective service function can be carried out such as airports, Commonwealth facilities, and diplomatic and consular premises.
Background

4. Several State and Territory jurisdictions have enacted legislation which confers powers on police which operate in the same manner to those proposed in the Bill.  

5. New South Wales has passed the Terrorism (Police Powers) Act 2002 which gives various powers to NSW police to stop and search and ask for personal particulars based on a suspicion that they may be involved in terrorist activities. Northern Territory has adopted similar provisions in their Terrorism (Emergency Powers) Act 2003. Queensland police officers also have similar powers, however in that state the powers extend to a greater variety of offences, including terrorism offences, under the Police Powers and Responsibilities Act 2000.
6. The AFP and the APS have a primary role in the protection of Commonwealth interests and ensuring national security. The proposed amendments to the Bill will maintain the effectiveness of the AFP in its protective security role, and will ensure Commonwealth legislation regarding police powers relating to terrorist offences align with those States and Territories that have enacted similar powers. 
Explanation of Proposed Amendments to the Bill

Amendment 1

7. Amendment 1 is a response to Recommendation 1 of the Senate Legal and Constitutional Committee. The amendment inserts a definition of ‘vehicle’ in the APS Bill. The definition expressly extends to cover vessels and aircraft. 
8. Consequently PSOs and AFP members and special members will be able to search marine vessels and aircraft under the provisions of Section 18(B). These types of vehicles may be used in the commission of a terrorist offence. The extension is necessary to increase protection and ensure adequate application of the proposed powers to transport infrastructure. 
Amendment 2

9. This amendment inserts section 18F which operates to extend the proposed suspicion based PSO powers to AFP members and special members: request for personal particulars, stop, search and seizure.

Subsection 18F(1)

10. Subsection 18F(1) further defines who is a protective service officer for the purpose of these powers, which has the effect of including AFP members and special members. Specific powers and their application are set out section 18A (request for personal particulars), section 18B (stop and search), and section 18C (seizure). It is important to note that subsection 18F(1) does not apply to the definition of a protective service officer under the 18C(3)). This removes the requirement for an AFP member or special member having to hand over an item seized under section 18C to another police officer.
11. Section 18F(1) gives AFP members and special members the section 18A to request a person’s name and evidence of their identity, residential address and reason for being in a place or in the vicinity of a place, person or thing in respect of which the APS has functions, where the officer reasonably suspects the person might have just committed, might be committing or might be about to commit an offence under section 13 of the APS Act.  Section 13 contains an exhaustive list of offences for which a PSO can exercise a power of arrest (see Attachment A). The offences all relate to the protective service functions of the APS.
12. Persons involved in a protest or engaged in another form of lawful assembly in the vicinity of a place or person in respect of whom a protective service function can be carried out, will only be subject to the use of this power if it is reasonably suspected that they might have just committed, might be committing, or might be about to commit, an offence to which section 13 applies.  All other persons at a lawful assembly will be immune from the operation of this power.  
13. Section 18F(1) provides for AFP members and special members to exercise the power in section 18B to stop and search a person in a place or in the vicinity of a place, person or thing in respect of which the APS has functions. The AFP officer must reasonably suspect the person has in their possession a thing that could be used to cause substantial damage to a place, or death or serious harm to a person, in respect of which the APS can provide functions.  

14. The amendment also gives AFP members and special members the power to seize a thing under section 18C that the officer reasonably suspects is likely to cause, or is likely to be used by the person or another person to cause, damage or harm in circumstances that would be likely to involve the commission of an offence under section 13 of the APS Act.

Subsections 18F(2) and 18F(3)

15. Subsection 18F(2) provides for references to a person, place or thing in respect of which the APS is performing functions in sections 18A, 18B, 18C, 18D and 18E to include a reference to a person, place or thing in respect of which the APS has functions. The AFP considers this amendment is important because it will have the effect of extending the powers under 18A, 18B and 18C to AFP members and special members at locations where the APS has authority but may not be performing its functions at the relevant time.  This may occur at scheduled airports where APS do not have an immediate presence but where they have clear Commonwealth jurisdiction to operate.  Subsection 18F(3) limits the operation of this to offences under Section 13 of the APS Act.
Subsection 18F(4)

16. Subsection 18F(4) applies to require AFP members and special members exercising their powers in uniform to display their service number as per the requirement under subsection 64A(1) of the AFP Act. This accords with existing practices and accountability requirements of uniformed officers.
Subsection 18F(5)
17. Items seized or forfeited under the section 18C seizure power available to a PSO must be dealt with in the manner and timeframes prescribed under section 18D.  Under section 18D(1) a seizure notice must be given to the owner of a thing within 7 days after the day on which the thing was delivered by the PSO into the custody of a police officer.  It is important to note that PSOs must deliver items seized under section 18C to a police officer as soon as practicable.
18. Subsection 18F(5) has the effect of commencing the relevant timeframes from the day a police officer seizes a thing under section 18C.  
Amendment 3

19. Proposed subsection 21(4A) outlines the relationship of the powers and duties conferred on AFP members and special members in the Bill with the powers conferred and duties imposed by other laws.  It provides that the new powers and duties are additional to any powers and duties AFP members and special members have under other Commonwealth laws or the laws of a State or Territory.  This section ensures that the exercise of these powers and duties do not exclude or limit the operation of any other laws of the Commonwealth or of a State or Territory.  This will ensure that AFP members and special members are not restricted in carrying out investigations of suspected offences under other legislation.

Conclusion
20. The Bill has the potential to increase the capacity of Commonwealth law enforcement to effectively respond to incidents affecting national security. These powers also relate to anticipated actions, thereby operating to prevent serious harm to persons and property. The AFP considers that the preventative capacity is an essential enhancement to further secure the Commonwealth’s national security interests.  Extending the application of these powers to AFP members and special members will enhance this capability and is supported by the AFP. 

M J Keelty
Commissioner
19 September 2003
ATTACHMENT A
Australian Protective Service Act 1987 – Section 13 Powers of arrest


(1)
A protective service officer may, without warrant, arrest a person for an offence to which this section applies if the protective service officer believes on reasonable grounds that:


(a)
the person has just committed, or is committing, the offence;


(b)
the arrest of the person is necessary for the purpose of:


(i)
ensuring the appearance of the person before a court of competent jurisdiction for the offence;


(ii)
preventing the continuation of, or a repetition of, the offence or the commission of a further offence to which this section applies;


(iii)
preventing the concealment, loss or destruction of evidence of, or relating to, the offence; or


(iv)
preserving the safety or welfare of the person; and


(c)
proceedings by way of summons against the person for the offence would not achieve such a purpose.


(2)
This section applies to:


(a)
an offence in relation to a person, place or thing in respect of which the Protective Service is performing its functions, being an offence under:


(i)
section 24AB, 29, 46 (other than paragraph (b)), 47, 47A, 79, 89 or 89A of the Crimes Act 1914;


(ii)
the Crimes (Internationally Protected Persons) Act 1976 or Part 2 of the Crimes (Aviation) Act 1991;


(iii)
the Defence (Special Undertakings) Act 1952 (other than subsection 31(2));


(iv)
the Public Order (Protection of Persons and Property) Act 1971 (other than section 11); or


(v)
the Nuclear Non‑Proliferation (Safeguards) Act 1987 (other than section 27, subsection 29(2), 30(1), 40(1), 58(2) or 65(1) or section 66); or


(vi)
section 91.1 of the Criminal Code; or


(b)
an offence against section 6 of the Crimes Act 1914, or section 11.1 or 11.4 of the Criminal Code, that relates to an offence referred to in paragraph (a); or


(ba)
an offence against Division 72 of the Criminal Code that relates to a person, place or thing in respect of which the Protective Service is performing its functions; or


(bb)
an offence against Division 101 of the Criminal Code that relates to a person, place or thing in respect of which the Protective Service is performing its functions; or


(c)
an offence in relation to a person, place or thing in respect of which the Protective Service is performing its functions, being an offence against section 131.1, 141.1, 142.1, 148.1, 147.1 or 149.1 of the Criminal Code.
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