AUSTRALIAN FEDERAL POLICE SUBMISSION

AUSTRALIAN PROTECTIVE SERVICE AMENDMENT BILL 2003
The Australian Protective Service Amendment Bill 2003 (the Bill) was introduced into the Senate on 26 June 2003.  The Bill equips Australian Protective Service (APS) officers to take proactive measures where suspicious circumstances arise in, or near, a place the officers are protecting.  It enhances the ability of protective service officers (PSO) to protect the safety of the public at the critical places where the Commonwealth has a security responsibility.
2. The Bill improves and supports the capacities of PSOs to deliver a quality security response that is commensurate with the variety of suspicious circumstances that arise at the critical infrastructure, installations and diplomatic premises where they function.  It reflects the rising national security demands faced by the APS and the Australian Federal Police (AFP) since 11 September 2001.

3. PSOs have the power to arrest without warrant in relation to certain Commonwealth offences, however, before that point is reached, they do not enjoy clear legislative authority to act in suspicious circumstances.  If a PSO is unable to negotiate the consent of a person to enable action, then the situation must deteriorate until the conditions for the exercise of their arrest power is met.  That is undesirable in the heightened security environment since the terrorist attacks in the USA on 11 September 2001 and Bali on 12 October 2002.
4. This Bill enables PSOs to stop, detain, request personal particulars of a person and search and seize things that are likely to cause death or serious harm.  This support for PSOs in the critical early stages of an incident will allow PSOs to make graduated operational responses that match the circumstances as they unfold.
APS as an operating division of the AFP

5. On 1 July 2002 the Australian Protective Service Amendment Bill 2002 affected high order administrative changes that established the APS as a statutory agency under the Public Service Act 1999, and confirmed the AFP Commissioner as the Agency Head.  
6. In February 2003 all protective security functions of the AFP and APS were aligned within a new Protection and Guarding portfolio under the Executive Director Protection.    

7. The APS provides security services at Parliament House, the offices and residences of the Prime Minister and Governor General, sensitive defence establishments, foreign embassies and the Australian Nuclear Science and Technology Organisation (ANSTO).

8. Part of APS core business centres on counter terrorism first response (CTFR) at security designated airports around Australia; this has recently been upgraded to an advanced first response (AFR) level.
 Counter terrorism services also include Air Security Officers who fly covertly on commercial aircraft.

9. The APS operates competitively on a commercial basis providing services to both the Government and the private sector. 

COMMENTARY ON THE BILL
10. The Australian Protective Service Amendment Bill 2003 has the support of the Commissioner of the AFP, including in his capacity as Agency Head of the APS. 

11. The AFP supports in principle the amendments proposed in the Bill.  The proposed additional powers in the Bill will allow the APS to be proactive in preventing security incidents.  Importantly, they recognise that the early discovery and interception of suspicious behaviours or things, significantly increases the effectiveness of the AFP/APS to disrupt serious threats (including terrorist threats) of harm to the public and damage to critical Commonwealth infrastructure and installations.

12. If passed, the Bill will enable graduated operational responses appropriate to changing circumstances. Early intervention also would allow PSOs to more effectively determine that circumstances which appear prima facie to be suspicious are in fact benign.   This would permit officers to resume patrols and other protection duties, and minimise disruptions to the public and services.
13. The application of the proposed powers is appropriately limited. All powers can be exercised on reasonable grounds to suspect an offence has, is, or will be committed. However, the offence must be one of certain Commonwealth offences to which the existing section 13 of the APS Act applies
.  Such offences include various sections of the Commonwealth Crimes Act 1914, Crimes (Internationally Protected Persons) Act 1976, Crimes (Aviation) Act 1991 and the terrorism offences covered by the Criminal Code. 
14. Further, these powers can only be exercised at or in the vicinity of a place where a PSO is performing duty under the APS Act.  The AFP supports these limitations as they are congruent with the discrete protective security function of the APS, including CTFR responsibilities.
15. These proposed powers are neither reactive nor investigative.  There is no change to the requirement that PSOs handover control of a situation to investigating police and there is no expectation that PSOs would conduct investigations. 
Section 18A  Requirement to provide name etc
16. Under the proposed powers a PSO will be authorised to request identification information from a person in suspicious circumstances where previously the officer had no such authority.  The address required will be that person’s residential address.  
17. This amendment brings PSOs on par with other Commonwealth officers who are authorised to request information.  It will positively enhance all protective operations and enable higher quality outcomes.
Example
18. Earlier this year at Parliament House, PSO officers approached a male person acting suspiciously in Parliamentary Drive.  He refused to explain his purpose for being there telling the officers that ‘since they weren’t police, he didn’t have to tell them anything.’  This is true so the officers were obliged to disengage and make observations until he left the vicinity.  This limitation then impairs the capacity for a quality risk assessment of the whether the person poses a future threat. 
Section 18B  Stopping and searching

19. The Bill proposes that PSOs will have authority to search a person and his or her possessions (including a vehicle and anything the person has left unattended) where previously this only applied in concert with an arrest.   The power is limited to searching for things whose use is likely to involve the commission of an offence listed in section 13 of the APS Act.  
20. The provisions are consistent with established search procedures and safeguards in other Commonwealth legislation.  
21. Searches of a person must be carried out by a PSO of the same sex or another person of the same sex. In order of availability, this must be: a PSO, police officer, customs officer, or any other person.  The requirement to use a police or customs officer will depend on whether they are reasonably available.  This reflects the operational reality that the APS often work independently and in remote locations.
22. The AFP considers these provisions to be an important improvement since it enables PSOs to take earlier preventative action than is currently available to them.  It is a key component of the support required to affect the proposal that PSOs operate on a graduated response basis.

Example
23. Explosive devices are often disguised as otherwise unremarkable things and left unattended.  Alternatively, weapons and other objects which could cause personal harm to others may be concealed on a person or in their possessions.  Presently PSOs must delay until they have reasonable grounds to believe the conditions for an arrest exist.  However, there are usually suspicious circumstances or behaviour either leading directly to the commission of an offence or otherwise acts in preparation leading to the commission of an offence.  If PSOs were authorised to act in such circumstances it is more likely to lead to an earlier successful resolution.  

24. The Explosive Detection Canine (EDC) program routinely checks unattended suspicious things.  Current search and seizure powers are reliant on the PSO arrest powers which cannot be exercised on an unknown and absent person.  These amendments will provide legislative direction and clarity to EDC operations.
Example

25. Recently at Brisbane International Airport officers located a male with a back pack pacing the fence line at the southern end of the terminal.  Pacing may indicate an agitated state of mind or otherwise levels of nervousness which may indicate behaviour often associated with preparation for the commission of an offence.  Aircraft on approach and takeoff are vulnerable to surface to air attacks.  This incident was successfully resolved owing to the cooperation of the male; he provided his name and reason for being in the vicinity, which included waiting to see a particular aircraft depart.  Nevertheless the back pack was not searched, and the officers had no legislative support short of arrest, were the male to be unco-operative.  
26. In a similar incident less than a month ago at Perth International Airport, an unknown male claimed to be a plane spotter and refused to cooperate further.  Officers were obliged to observe the male until he left an hour later.  Again, the officers were unable to gather sufficient details to either verify the person’s bona fides or make a quality risk assessment.
Section 18C  Seizure of things found

27. If during the conduct of the search under 18B the officer locates a thing which could be connected to the commission of an offence to which the APS Act applies, the PSO can seize the thing. A PSO may also seize a weapon or other thing that the officer suspects may be used to cause death or serious harm.  The thing will then be delivered into the custody of a police officer and dealt with in accordance with the legislation.
28. Presently a PSO has no such authority.  In the normal course of business today, PSOs are regularly confronted with potential breaches of security involving dangerous things.  
29. PSOs are regularly called to assist at airport screening points for example.  This amendment will deliver needed legislative control and oversight to such incidents.
Example
30. About three weeks ago at Perth International Airport a male presented in suspicious circumstances asking to purchase a ticket to Europe.  He stated he didn’t mind which destination in Europe he went to, had one small backpack, asked where he could hand a knife in, had an expired passport smelt of liquor and seemed generally ill at ease.  APS attended and were readily able to assess the extent and nature of the threat as he cooperated.  It is circumstances such as these but where the subject is non-compliant, that the proposed seizure power is necessary.
Section 18D  How seized things must be dealt with

31. The Bill proposes that Police officers, including State and Territory Police officers, are required to deal with seized things.  This is consistent with established practice in the APS Act 1987 that PSOs hand over arrested persons and their property forthwith to police.  

32. The Bill provides sufficient time (90 days) for the owner of a thing to make a claim for its return.  If a claim is made, Police will return the thing after ensuring that the claimant is the owner and the reason for the seizure no longer exists. 
Section 18 E  Application to magistrate
33.  The Bill provides for a magistrate to resolve situations where the rightful owner makes a lawful claim upon seized property, but the police officer suspects on reasonable grounds that the property is likely to be used to cause death or serious harm.  The AFP considers this provision to be appropriate.
AFP and APS operations
34. Following the move of the APS to the AFP, all protective security functions of the AFP and APS were aligned within the Protection and Guarding portfolio of the AFP.  Although AFP and APS protective security functions are moving to an integrated setting, this Bill does not confer these powers upon police.
35. Joint operations between the AFP/APS and State and Territory Police are increasing.  Examples include:

· APS involvement as part of Operation Alliance in Bali;

· APS/AFP and NT Police joint operation at Pine Gap demonstrations in October 2002;

· Assistance to ACT Policing during the January 2003 bushfires;

· APS/AFP and SA Police joint operation at the Baxter Detention Centre protests during Easter 2003; and

· APS inclusion in the planning for the possible deployment of the Solomon Islands Law Enforcement Mission.

36. The APS has an upgraded role within the National Counter Terrorism Plan (NCTP), and work with police daily, including State and Territory police, providing for example, protective services to the diplomatic community, in aviation security and at other critical infrastructure.  In the interests of providing a consistent, flexible and whole of agency response, it would be desirable to fully include police within the ambit of the Bill.  The AFP notes, however, that the Government is currently drafting legislation to address equivalent police powers as part of wider legislative amendments to effect integration of the APS into the AFP.
Concluding comments

37. The Bill reflects the changing requirements placed upon PSOs in the heightened security environment.  

38. The proposed amendments equip PSOs with intermediary powers enabling them to act quickly in circumstances that that may lead to a situation where serious damage or death occurs.  Preventative measures form a key component of anti-terrorist strategies.  Early intervention is critical.  
M J Keelty
Commissioner 

Australian Federal Police

21 July 2003 
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AFP

AUSTRALIAN FEDERAL POLICE

AFR

ADVANCED FIRST RESPONSE

APS

AUSTRALIAN PROTECTIVE SERVICE

AGD

ATTORNEY GENERAL'S DEPARTMENT 

ANSTO
AUSTRALIAN NUCLEAR SCIENCE AND TECHNOLOGY ORGANISATION

AFPA

AUSTRALIAN FEDERAL POLICE ASSOCIATION

APSC

AUSTRALIAN PUBLIC SERVICE COMMISSION

CTFR

COUNTER TERRORISM FIRST RESPONSE

EDC

EXPLOSIVE DETECTION CANINE

NCTP

NATIONAL COUNTER TERRORISM PLAN







� Security designated airports are: Canberra, Sydney, Melbourne, Hobart, Brisbane, Coolangatta, Cairns, Darwin, Alice Springs, Perth and Adelaide.


� Section 13 of the Australian Protective Service Act 1987 gives a PSO the power to arrest without warrant.
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