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Submission

Senate Legal and Constitutional Legislation Committee
Australian Protective Service Amendment Bill 2003
Submission by the Community and Public Sector Union (PSU Group)

July 2003

Recommendation

CPSU contends that whilst the Bill provides much needed powers for APS Officers to perform their guarding, protection and community policing role, amendment is required with regard to clarification of powers to deal with a person of interest.

CPSU strongly recommends that the Australian Protective Service Amendment Bill 2003 be amended to ensure suitable certification, training, support, equipment and remuneration accompanies the increase in powers contained within the Bill. 

CPSU recommends to the Committee that the Bill be accepted, with full consideration given to CPSU recommendations in relation to draft wording.

Introduction

CPSU is the registered union for Australian Protective Service Officers. This submission details the CPSU concerns regarding the Australian Protective Service Amendment Bill 2003  (the Bill). 
Australian Protective Service Officers

Australian Protective Service Officers are engaged by Australian Protective Service (APS) and employed under the Public Service Act 1999. APS Officers have statutory law enforcement powers under the Australian Protective Service Act 1987 to provide a protective security service to Australia’s key Commonwealth interests. 

APS Officers work at airports, strategic Commonwealth Government sites such as Defence, DFAT, DIMIA and ANSTO, as well as official establishments such as diplomatic and consular missions. APS have wide responsibilities ranging from protection of individual persons to the guarding of diverse sites around Australia and overseas – such as Solomon Islands, Nauru, Indonesia, Malaysia and Papua New Guinea.

APS operates under dual system, partly Federal Budget funded, and partly user pays, raising revenue through direct charging of corporate clients. There has been a dramatic increase in the demand for the Australian Protective Service in the post September 11 2001 environment, in response, the APS workforce has grown during this period from 600 to over 1300 officers. Appreciation of the role of APS officers is high, not only amongst the broad client base but amongst the general community, who have a greater appreciation of the presence of uniformed APS officers. The Bill largely validates functions necessary for APS officers to perform their day to day community policing role. 

The Bill 

The Australian Protective Service Amendment Bill 2003 (the Bill) contains a range of amendments to the Australian Protective Service Act 1987. Specifically, the Bill proposes extra powers for Australian Protective Service officers:

18A - to request a person's name, address, identification and reason for being in or near a place the officers

         are protecting: 

18B - to stop, detain and search a person in or near such a place; and 

18C - to seize things that are likely to cause death or serious harm

18D & 18E - how seized objects are to be dealt with 

Recommendations

Time Frame (Clause 18A(1)(a)) 

There is a restriction in this clause - the word "just" in relation to the time frame of committing an offence. For example, an APS officer may require a person to provide their identification, but the offence event cannot be immediately dealt with. If it took an APS officer 10 minutes to locate a person in connection with an offence event, the officer would not legally be able to apply this power because it would be outside of the timeframe. This example does not relate to 'hot pursuits' of a person. By removing this restriction, APS officers would have greater flexibility in obtaining identification from persons of interest.  

 
Recommendation:

Delete the word "just" between the words "have" and "committed".
Search of vessels (Clause 18B) 

This clause does not contain a reference that enables APS officers to search a vessel. The Bill should be consistent with Section 16 of the Australian Protective Service Act 1987 and reflect the like search powers to search vessels. For example, at Sydney Airport it would be commonsense for APS officers to have the power to search vessels, given the waterways that connect to the Security Restricted Area of the airport. There have been several occasions whereby small vessels have come alongside of the rock-walls of the runway and moored, which has resulted in an APS response to reports of suspicious activity from persons occupying vessels. 

Recommendation:

In Clause 18B(1)(a)(iii) insert the words "or vessel" after the word "vehicle".

Premises (Clause 18B(1)(a)(iv))

The insertion of a detailed definition for the word "premises" is required for clarity. A definition could extend to cover carparks, roadways, restricted areas, public areas and other infrastructure located within the boundaries of the premises. 

 
Recommendation: 

Insert the following definition, "premises" means:

1. land;   

2. a building or structure;

3. a road-way; and

4. a carpark.        
Immediate Control (Clause 18B(2)(b)(ii))

This clause makes reference to searching "anything under the person's immediate control". Which raises the question as to whether the term "immediate control" has the same meaning or effect as the term "in the possession of" as referred in Clause 18B(8) (meaning of ordinary search). Does it mean that a person must be carrying or handling an article to be classed as being in “immediate control”? It would seem that the term “possession” can also mean that a person must either be carrying or handling an article. For example, an article left temporarily unattended some distance away from a person, APS officers could not search the article because the article was not in the immediate control of that person. To avoid any doubts, the definition could be extended to include "care" of an article. 

Recommendation:

After the word "control", insert the words, "or anything that is in the care of the person"
Vehicle Searches (Clause 18B(2)(b)(iii))

The Bill in its current form lacks necessary specifications concerning vehicle searches by APS officers. The following recommendations are meant to provide enhancements as to what can be searched in connection with vehicles, definitions for clarity and some introductory search protocols. 

 
Recommendation:

1. A Protective Service Officer conducting a search of a vehicle or vessel may enter the vehicle or vessel in order to conduct the search.

2. Protective Service Officer conducting a search in this part may give reasonable directions to the person whom operates or occupies the vehicle or vessel, to aid the Protective Service Officer in conducting the search.

3. A Protective Service Officer conducting a search of a vehicle or vessel may search and examine:

· a compartment in, or on the outside of, the vehicle or vessel; or 

· a thing that is found in, or attached to, the vehicle or vessel.

4. Where a Protective Service Officer has reasonable grounds to believe that a vehicle or vessel, in all the circumstances, is abandoned, on premises at which the Protective Service is performing functions under this Act, and which the presence of may pose a risk to the safety of the premises, a Protective Service Officer may:

· enter the vehicle or vessel; and

· search and examine any compartment or thing in, on the outside of, or attached to, the vehicle or vessel.

5. a vehicle is defined as: 

· any motor car, motor carriage or motor cycle; and

· a trailer attached to the vehicle.
Ordinary Searches (Clause 18B(8)(b)) 

An amendment as to the meaning of "examination" is made for the purposes of bringing legal recognition and status to APS Bomb Appraisal and Explosive Detection K-9 capability to aid in a search.

 
Recommendation:

After the words "an examination of those items." (insert) in this part, examination also includes:

I. X-ray appraisal; and

II. Explosive Detection K-9, detection by a dog and a Protective Service Officer that is certified and trained in explosive detection. 

Degree of Certainty (Clause 18B(1)(b))

The inclusion of the word "likely" in this clause imposes limitations and restrictions where an APS Officer suspects, based on reasonable grounds, that a person has a thing, etc that is likely to cause damage to property or death or serious harm to a person.

The term "likely" implies a particular action or event is destined to occur, or there is certainty it will occur or a high probability of occurring. It is therefore recommended that the term "may" also be inserted into this part of the Clause, in order to modify the likelihood of a particular action or event to that of a possibility or opportunity of occurring. This recommendation should cover circumstances whereby there are differing levels of suspicion on the part of an APS Officer, ie. “may be the case” rather than “likely to be the case”.

The experience of APS officers at Sydney Airport suggests, the majority of incidents fall into the category of an action that might be possible, rather than the stricter test of an action that has much more certainty of occurring. One scenario to illustrate the point would be when APS Explosive Detection K-9 identifies a bag in the airport terminal. Often the scent that attracted the 'indication' can not be established, because the bag might have been used previously to store some substance or had passed through a mine. By incorporating the term "may" this clause would then allow some flexibility as to the event or action being a possibility. 

Recommendation:

after the words "likely to", insert the words "or may"  ...cause, then

after the words "likely to", insert the words "or may" ....be used.
Personal Safety (Clause 18B, new clause)

The insertion of an additional paragraph is recommended after Clause 18B(1)(b)(ii). There needs to be a clause that covers the circumstances whereby a thing that a person has or has been brought into premises, may cause a person to fear for their personal safety, or to be intimidated, or that the security of the premises may be in jeopardy. 

This recommendation would cover disturbances at premises where an evacuation occurs or a service at a premise has been suspended, or where a person at premises has been put under duress fearing for their safety. It would also cover tricks and practical jokes that are done knowingly and intentionally. A common example at Sydney Airport would be a person makes a statement that they had a "bomb' in their bag at an airport.

Recommendation:

at the end of sub-paragraph (ii), insert the word "or", then insert a new sub-paragraph (iii) with the following..

"a person to fear for their safety, or the security of, the premises where

a Protective Service Officer is performing functions under this Act".
Searching and seizure

There is concern over the legal implications of an APS officer conducting a search under this Bill. In particular, the scenario of an object not associated with a weapon or other dangerous article being found during the search, e.g. illicit substances, drugs or stolen items. The question arises as to what actions (if any) an APS officer must follow in this situation. Would a search that uncovered drugs/stolen items then become an unlawful search? Would an APS officer be obliged to make a citizens arrest under State/Territory law?

An explanatory note or enabling provision would be recommended to be included in the Bill to cover searches and the matters referred to above, to ensure clear legal understanding and action.

After stop and search?

APS Officers have powers of arrest under Section 13 of the APS Act that are similar to those applying to "Citizens Arrest" Part 8 of the APS Operational Guidelines. Accordingly, a person can only be arrested by an APS officer if they are actually committing an offence or have just committed an offence. Under the Bill, an APS officer will be able to "ask for a name", "stop and search" and "seize things", but apart from the provision to "Stop and detain to search" what happens to persons of interest after they have given their name and been subjected to a search? One recommendation might be that APS officers also be empowered to detain and hand over persons to the Police if an officer has reasonable suspicion of the person's motives. Without power to detain, it seems all an APS officer can do is wait and see.

Training

Certification,Training and Remuneration (new clause required) 

The new powers of APS officers contained in the Bill represent a major enhancement of officer's powers and responsibilities. Effective application of the new powers would require a training regime in order to develop the necessary skills in order to perform this enhanced role. The CPSU believes one shortcoming of the Bill is that it does not provide sufficient onus on the Federal Police Commissioner to ensure that the delegation of these new powers is accompanied by appropriate training, equipment and remuneration. 

Accountability under the Public Service Act applies, there is a large degree of subjectivity in decision-making required in the application of these enhanced powers. This subjectivity requires a thorough training regime. 

Current remuneration of APS Officers was determined prior to the Sept 11 national security environment. This remuneration does not reflect current responsibilities or the enhanced responsibilities that would be created by the Bill. The CPSU contends that the Federal Police Commissioner cannot delegate the enhanced powers within this Bill to an officer without previously certifying that the officer has received suitable training & equipment to use those powers.

The Federal Police Commissioner should be empowered to provide additional remuneration to any officer who has been certified as suitable to exercise the enhanced powers contained within the Bill. 

Draft Clause

Clause 18 powers may only be delegated to APS Officers, who are certified by the Australian Federal Police Commissioner as having received suitable training, support and equipment for the exercise of these powers.

Federal Police Commissioner may provide additional remuneration to those officers so certified 
Recommendation

CPSU contends that whilst the Bill provides much needed powers for APS Officers to perform their guarding, protection and community policing role, amendment is required with regard to clarification of powers to deal with a person of interest.

CPSU strongly recommends that the Australian Protective Service Amendment Bill 2003 be amended to ensure suitable certification, training, support, equipment and remuneration accompanies the increase in powers contained within the Bill. 

CPSU recommends to the Committee that the Bill be accepted, with full consideration given to CPSU recommendations in relation to draft wording.
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