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ABN: 17 864 931 143


2 August 2004

Mr Phillip Bailey

Acting Secretary

Senate Legal and Constitutional Committee

Parliament House

CANBERRA  ACT  2600

Dear Mr Bailey

INQUIRY INTO THE PROVISIONS OF THE ANTI-TERRORISM BILL (No 2) 2004 

The Senate Legal and Constitutional Committee invited the Australian Federal Police to respond to questions and issues that arose during the public inquiry into the Anti-terrorism Bill (No 2) 2004 on Monday 26 July 2004.  Information in response is attached.

The Committee wrote to the Australian Federal Police on 8 July 2004 indicating that the public inquiry would be limited to schedules 3 and 4 of the Bill.  Information relevant to schedules 1, 2 and 5 are included in the attachment.  
In particular, the Australian Federal Police appreciates the opportunity to discuss issues relating to the proposed passports provisions in schedule 1.  Australian Federal Police concerns include the need to better protect law enforcement information under the proposed appeals process.

Thank you for the opportunity to provide additional information.

Yours sincerely

John A Lawler

Deputy Commissioner
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SENATE LEGAL AND CONSTITUTIONAL COMMITTEE 

Inquiry into the Anti-terrorism Bill (No 2) 2004
ADDITIONAL INFORMATION

Issues arising from the public inquiry into the Anti-terrorism Bill (No 2) 

Defining the term ‘assists’

The Committee indicated concerns about whether the term ‘assists’ should be specifically defined.

AFP experience has shown that terrorist organisations constantly change their modus operandi.  Law enforcement agencies need to be able to adapt quickly to those changes.  If the term ‘assists’ was specifically defined it would allow terrorist organisations to rearrange the way that they garner assistance from outside their organisation.  Any specific definition of ‘assists’ could have the effect that terrorists and their associates may avoid legal consequences while continuing to receive assistance from outside a listed terrorist organisation. 

Association with a person who promotes a terrorist organisation
Concerns about the scope of the proposed offence included perceived inconsistencies. For example, it will be an offence to associate with a person who promotes a terrorist organisation but there is no sister offence of promoting a terrorist organisation.

Several witnesses noted that the absence of an offence of ‘promoting a terrorist organisation’ could result in a situation where a person promoting a terrorist organisation is not guilty of any offence, whereas a person who associates with the promoter would potentially fall within the proposed ‘association’ offence.  

The AFP would support an additional offence of ‘promoting a terrorist organisation’.  The AFP’s operational experience is that the promotion of a terrorist organisation contributes significantly to the support network and membership of listed terrorist organisations.
As currently drafted, there is a gap where persons who promote a listed organisation are not themselves committing an offence - unless they associate with another person who promotes a terrorist organisation, a member or a person who directs the activities of a terrorist organisation.

The proposed association offence does not require a direct link to the commission of a terrorist act.  It is intended to disrupt the mechanisms that terrorist organisations use to exploit their associates for the organisation to continue to exist or expand.  

Promoting a terrorist organisation could also result in the continued existence or expansion of a listed terrorist organisation.  Like the association offence, it should not require a direct link to the commission of a terrorist act and could be located in the section 102 of the Criminal Code Act 1995.  

Width of exemptions to the proposed provisions

Several witnesses requested that the proposed exemptions be expanded to include, among others, uncles, aunts, cousins, and service providers such as accountants.

Exemptions to the proposed provisions would only be required where a person has the intention that their assistance will help the terrorist organisation to continue to exist or expand.

Independent legal advisors, accountants and other service providers would not normally have the required intention to assist the terrorist organisation to continue to exist or expand.  For example, a legal practitioner is normally there to represent their clients interests, not their own.  

Extended family members must meet the same intention threshold before their activities would fall within the offence provision.

The only circumstances where a legal practitioner or close family member will need to rely on the exemption is where they are intertwined in the terrorist activity to the extent that they have the required intent to assist the listed organisation to continue to exist or expand. 
In these circumstances, the exemptions act as loopholes that can be exploited by terrorist organisations when targeting their support base.  The Australian Federal Police does not support the expansion of the exemptions as currently drafted in the Bill. 
Measures proposed to be included in the Anti-terrorism Bill (No 3)

The Anti-terrorism Bill (No 2) included five schedules when it was introduced.   

It was proposed to transfer three schedules to the Anti-terrorism Bill (No 3).  These schedules relate to foreign travel document offences, powers for ASIO to seize passports when seeking questioning warrants, and extending DNA testing provisions to incidents such as terrorism that occur in Australia.  

The Australian Federal Police welcomes the opportunity to provide information about these outstanding proposals. 

Foreign Passports
(Anti-terrorism Bill (No 2) - schedule 1)
Proposed provisions relating to foreign passports in the Anti-terrorism Bill are closely linked to proposed amendments to Australian passport provisions in the Australian Passports Bill 2004.  Australian Federal Police comments apply equally to both proposals. 

Amendments to the Australian Passports Act include some additional issues and the AFP would welcome an opportunity to provide a detailed submission if the matter is referred to Committee. 

Jurisdictional concerns

One possible interpretation of the proposed provisions is that they create a threshold that may require a competent authority to assess whether a person proposing to travel overseas might endanger the health of another person (eg, because the person has a communicable disease).  
The AFP does not, and is not in a position to monitor the health of people travelling overseas.  The AFP considers that the monitoring of the health of individuals wishing to travel overseas should not fall within the functions and duties of a law enforcement agency.
Protection of information

During consultation with the Department of Foreign Affairs and the Attorney-General’s Department, the AFP proposed an information protection scheme similar to that in Section 503A of the Migration Act 1958.  

The information protection scheme in the Migration Act is comprehensive and prevents information, passed from the AFP to the Department of Immigration and Indigenous Affairs from being disclosed. 
This level of protection is afforded on the grounds that information can often be intelligence-based and could contain intelligence and other information provided in confidence by overseas intelligence and law enforcement agencies. 
The AFP’s intelligence gathering capability would be adversely affected if the AFP is not able to adequately protect information. Without appropriate non-disclosure protections the AFP may be unable to rely on some information in its possession to support action against foreign or Australian passport holders. 
Provisions proposed in the Anti-terrorism Bill and the Australian Passports Bill do not adequately set out the effect of an evidentiary certificate issued by the Minister for Foreign Affairs.  It is unclear whether the information is to be presented to the Administrative Appeals Tribunal during an appeal against the seizure of a passport.  It is also unclear whether the AAT is able to provide the information to the applicants.  The lack of clarity means that intelligence and law enforcement information may not be adequately protected. 

An alternative may be to mirror the provisions of Section 503A of the Migration Act 1958 which demonstrably provides sufficient protections and is already accepted as part of Commonwealth law.

ASIO power to seize passports when seeking questioning warrants
(Anti-terrorism Bill (No 2) 2004 – schedule 2)
Amendments to the Australian Security Intelligence Organisation Act 1979 will ensure that those subject to a request for consent to apply for a questioning warrant are also prevented from leaving Australia. The amendments build on the existing power in the ASIO Act relating to the surrender of a person’s passports where that person is the subject of a questioning warrant.
The amendments will allow ASIO to demand the surrender of a person’s passports (both Australian and foreign) to prevent a person from leaving Australia, where the person is subject to a request by the Director-General of ASIO to the Attorney-General for consent to apply for a questioning warrant.
Where a person may have vital information about a planned terrorist attack or another serious national security matter it is essential that ASIO has the opportunity to question that person. These amendments will allow ASIO to take action to prevent a person leaving Australia before a questioning warrant can be obtained and the person can be questioned.
The proposed amendments will improve Australia’s counter‑terrorism framework and assist with international law enforcement and security cooperation.

DNA provisions
(Anti-terrorism Bill (No 2) 2004 – schedule 5)
Existing DNA provisions in Division 11A of the Crimes Act 1914 have been very effective in resolving the identity of victims quickly.  This has provided a great deal of comfort to the families of victims involved in tragedies such as the Bali bombings.

The extension of these provisions to incidents that may occur in Australia carries with it the comprehensive privacy protections set out in existing provisions.  
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AFP Web site: www.afp.gov.au
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