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3 September 2003
The Secretariat
Senate Legal and Constitutional Committee
Room S1.61, Parliament House
Canberra ACT 2600

By email: legcon.sen@aph.gov.au. 
Dear Committee Chair
Federal Age Discrimination Bill 2003
We are pleased to provide comments on the Bill.  The attached submission is based on the extensive experience of our members working in the area of anti-discrimination law at both state and federal level.

Thank you for agreeing to accept the submission after the due date. 

We would be happy to discuss any aspect of our comments further.

Yours sincerely,
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Simon Rice OAM
President
Australian Lawyers for Human Rights 
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Introduction

Australian Lawyers for Human Rights
Australian Lawyers for Human Rights Inc (ALHR) is a network of Australian lawyers active in furthering awareness and advocacy of human rights in Australia.  

Through training, publications and advocacy, ALHR promotes the practice of human rights law in Australia, and works with Australian and international human rights organisations to achieve this aim.

Support for age discrimination legislation
In February 2003, ALHR made a submission to the Commonwealth Attorney-General’s Department, supporting the proposed age discrimination legislation in principle and proposing changes to the proposal. This submission reflects that fact that some of the matters raised by ALHR have been addressed in the Bill, and comments on the provisions of the Bill. 

ALHR supports the introduction of anti-discrimination legislation at a Federal level dealing with discrimination on the basis of age.  For too long, this has been an obvious area of need for those unable to use the protection against discrimination provided by State or Territory anti-discrimination laws.

At the same time, this initiative provides the Parliament with a timely opportunity to consider the provisions and mechanisms in place relating to race, sex and disability discrimination at a Federal level, and to these and other characteristics at a State or Territory level.  

ALHR submits the Committee should give further consideration to the detail of the Bill to consider alternative models, such as those we propose below. These models and others are informed by experience, and provide more refined and legally-sustainable mechanisms for balancing protection against discriminatory conduct with justifiable conduct of industry and government.

In addition, ALHR submits that the various exemptions contained within the Bill can and should be dealt with in a more uniform manner, to ensure that unjustifiable discriminatory conduct is not exempted from the legislation while conduct that can be justified in the circumstances gains the necessary protection available through defences.

Defining discrimination and those protected

ALHR supports the use of the existing concepts of direct and indirect discrimination in the Bill, as these reflect the internationally-accepted definition of equality rights as including both formal and substantive equality.

ALHR submits that the Bill’s definitions of direct and indirect discrimination should be extended to include discrimination against a person on the basis of the age of their relative or associate.  Care needs to be taken in ensuring that the inclusion of protection for relatives and associates is consistently applied throughout the substantive and procedural provisions of the legislation to ensure that there is no confusion about the protection afforded to associates and relatives, and that associates and relatives can be "aggrieved persons" within the meaning of federal anti-discrimination legislation.

Requirement that Age be the Dominant Reason

The Bill provides that, where a potentially discriminatory act is done for several reasons, it is taken to done for the reason of a person’s age if the person’s age is the dominant reason for doing the act.

This is inconsistent with other federal and State anti-discrimination statutes which provide that an act is taken to be done for the prohibited reason if it is only one of the reasons for doing the act. For example, under the Sex Discrimination Act 1984 (Cth), an act is taken to be done for the reason of a person’s sex if that person’s sex is one of the reasons for which the act is done.

ALHR submits that by requiring that a person’s age be the dominant reason for the act the Bill creates confusion by introducing a different test from that in related legislation, and unnecessarily limits the scope of the protection against age discrimination . For example, where a job applicant is treated less favourably by reason of his or her age, and another reason that is not otherwise proscribed by anti-discrimination legislation, he or she could be denied protection by federal anti-discrimination legislation.  

The proposed provision will give rise to significant evidentiary disputes in relation to whether or not the reason of age was the "dominant" as was the situation in cases argued under such a provision in, for example, NSW, before the legislation was amended to remove reference to 'dominant reason'.  

Where there are a number of reasons, reaching a conclusion on the dominance of a particular reason will be unnecessarily burdensome.  Age discrimination should not be limited to only protecting those who are discriminated against primarily because of age.  Rather if unlawful discrimination on the basis of age is one of several reasons for an action, it should quite clearly be proscribed.

ALHR submits that this provision should be amended to make it consistent with other federal anti-discrimination legislation on this point.  

Age Discrimination in Work

Scope of Protection
ALHR supports the employment provisions provided that they also cover unpaid work.  Discrimination based on age in unpaid work can have the effect of seriously limiting a person's ability to move into permanent paid employment, and/or of being participating members of the broader Australian community. 

ALHR does not support the exclusion of Government schemes for job training and similar schemes. It has not been shown that protecting against age discrimination in these areas of activity would undermine these programs.  In fact it is likely that the key purpose of such programs—encouraging broad ranging and equitable participation in the workforce—will be compromised by the absence of protection against age discrimination. People's rights to protection from discriminatory conduct in employment generally should be reflected in these areas where often the most vulnerable are struggling to find a way into ongoing employment. 

ALHR submits that the protection in the area of work/employment be extended to include:

i. work under Government job training schemes, however named; and

ii. unpaid work.

‘Inherent requirements’ defence
The Bill includes a general exemption for age discrimination in relation to employment that is based on the "inherent requirements" of the job.  

ALHR supports the proposal that regard be had to the inherent requirements of the job, but submits that this is more properly termed a defence, with the onus on the employer to show that the defence applies in the circumstances.  

ALHR submits that the Bill should have a clear statement that, consistently with existing provisions in the Disability Discrimination Act 1992 (Cth), an employer is obliged to make adjustments to the workplace or systems of work unless to do so would be to impose unjustifiable hardship.  Further, we submit that the Bill should make it clear, as is the case in the Disability Discrimination Act , that the question of whether or not a person is able to fulfil the inherent requirements of the position be assessed after adjustments have been considered.  We also note the need to make careful use of language in this area, as the term "accommodation" is commonly used to refer to workplace adjustments, but is a term generally understood or defined to mean housing.

Therefore, ALHR proposes that the Bill should contain the general defence of "inherent requirements" and "unjustifiable hardship", with a clearer provision outlining the obligation on employers to consider and implement workplace adjustments to ensure a person in their workplace has equality of opportunity.

Compliance with Industrial Awards and Agreements
ALHR does not support the extension of an exemption to acts in direct compliance with an order or award of a court or tribunal having power to fix minimum wages, or workplace agreements. To extend the exemption in this way would result in an industrial instrument permitting discriminatory conduct even where non-discriminatory conduct is an available alternative. This is clearly inconsistent with the objective of anti-discrimination laws being to require compliance wherever possible. 

General exemptions

ALHR does not support the provision for a  range of blanket exemptions.  ALHR submits that blanket exemptions do not provide for the development, over time, of improved practices and better understanding of the needs of people with the protected characteristics, and of providers’ capacity to meet those needs.  

ALHR submits that in some contexts it is appropriate to provide for a defence, similar in style to the "inherent requirements" defence in relation to employment. In the same way, such a defence would require the provider to establish that a particular requirement or condition was "inherent" to the particular context, and that to remove or modify that requirement or condition would impose unjustifiable hardship.  

Such a defence exists within the Canadian legislative scheme and has resulted in a more coherent jurisprudence developing to deal with the application of the defences of "bona fide occupational requirements" (inherent requirements of the position) and "bona fide justifications" (inherent requirements in service provision and elsewhere).

ALHR submits that existing exceptions in anti-discrimination law in Australia, such as those applying to superannuation and insurance, would be available under an "inherent requirements" or "bona fide justification" defence, but that compliance would be more reflective of the promotion of equality rights and the capacity of organisations to provide equal opportunity on the basis of age.  

ALHR submits that its proposal ensures a consistent approach to providing for a defence that is appropriate to the circumstances of each particular situation, rather than providing blanket exemptions.  A key focus of discrimination law generally is to discourage actions based on a categorisation of people because of a common characteristic.  To provide, within discrimination legislation, an exemption based on a categorisation of respondent by a common characteristic, such as their industry area, is equally inappropriate and counter-productive to the long-term objectives of anti-discrimination law.

Insurance and superannuation
ALHR submits that the exemption in relation to insurance policies and membership of superannuation funds or schemes should be reconsidered. 

As drafted, the exemption applies where the age discrimination is based on actuarial or statistical data on which it is reasonable to rely or, where not such data is available, where the discrimination is reasonable having regard to any other relevant factors.

A principle of insurance is that all risks are insurable. However, it is recognised that as some risks are statistically more likely to arise depending on a person's particular characteristic, then the costs of insuring against that risk can be commensurate with the increased risk. ALHR submits that this exemption should be limited to apply to the setting of premiums, rather than be available as a defence to the actual provision of insurance.  

Credit Provision and Health Services
ALHR does not support the proposal to provide an exemption in the area of credit provision.  This too can be dealt with by the inclusion of a general defence, available if the credit provider is able to show that the person, because of their age, is unable to fulfil particular criteria necessary for the provision of credit in the circumstances

Similarly, ALHR does not support the proposal to exempt health programs, where a general defence would enable a respondent to adduce evidence to support the proposition that its actions were based on a bona fide or inherent requirement of the medical service provision.

The proposed exemptions are inconsistent with related Federal anti-discrimination legislation, where there are no such exemptions.

Age Discrimination in Commonwealth Laws and Programs 

The Bill exempts a long list of statutory instruments. ALHR does not support this approach to the development of anti-discrimination law.  For the reasons set out above, ALHR submits the "bona fide justification" defence is an appropriate approach.  

In relation to the exemption for direct compliance with Commonwealth laws and regulations, ALHR supports the limitation to a two year period so that, at the conclusion of that period, the exemption should be limited to direct compliance with prescribed laws. 

ALHR does not support the blanket exemption proposed for anything done in relation to the administration of the Migration Act 1958 (Cth) and Immigration (Guardianship of Children) Act 1946 (Cth), and the regulations made under them. ALHR submits that the exemption should be limited to conduct undertaken in direct compliance with those laws, as is the case in relation to the Australian Citizenship Act 1948 (Cth) and the Immigration (Education) Act 1971 (Cth). 

Age Discrimination in Other Areas

ALHR supports the proposal to provide protection against discrimination in relation to access to premises, places and transport; and requests for information.

Age-based harassment

ALHR submits that the Bill should provide protection against age-based harassment.  There is no argument in principle why harassment on the ground of age should be permitted when discrimination is not.  Harassment has been found by courts to be a form of direct discrimination.  Failure to provide specific protection against harassment will force parties to re-argue what is already settled law in this country.  

Compliance with State and Territory laws
ALHR does not support an exemption for discriminatory acts done in compliance with all state and territory laws.  Rather, ALHR submits that the exemption should be available for acts done in direct compliance with prescribed state and territory laws; and the onus should be on the States and Territories to identify those laws where age is a valid criteria. 
Exemption for Religious Bodies, Voluntary Bodies and Charitable Bodies

ALHR does not support the proposal to provide an exemption in this area.  Again, for the reasons outlined above, we submit that reliance on a specific defence, either "inherent requirements" in the area of work or "bona fide justification" in all other areas is a more coherent and useful approach to implement.

Intersectionality

ALHR does not support the inclusion of provisions to avoid the legislation providing an alternative avenue for complaints that are more properly made under the Disability Discrimination Act 1992 (Cth).  The Bill’s Explanatory Memorandum states that different results might follow if similar complaints are brought under both statutes, as different tests would apply to the same set of facts. 

ALHR submits that when a person has been discriminated against on the basis of both his or her age and disability, the person should be able to retain the option of complaining about either form of discrimination. This would be consistent with other federal anti-discrimination legislation that permits a person who experiences discrimination on the basis of, for example, his or her disability and race, to bring a complaint under either statute.
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