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INTRODUCTION

COTA National Seniors (CNS) appreciates the opportunity to comment on the Provisions of the Age discrimination Bill 2003.

In December 2002 the Attorney-general released an information paper on the proposed legislation we participated in the Core Consultative Groups established by the Attorney General to discuss the proposed provisions and made a comprehensive response to the information paper (CNS 2003 copy attached).

We welcome the Bill and strongly support its five objects, four of which apply to people of all ages. We recognise that younger people as well as older people are subject to direct and indirect discrimination. 

We support many of the provisions of the Act but believe that it falls short in three significant areas.  First the breadth and scope of general exemptions; secondly in the recognition of “inherent requirements based on age” and thirdly in relation to judgements based on “other relevant factors” or in the case of medical services, the ability of other persons of the same age to benefit from the goods or services.

We note that the objects specifically include reference to older people in relation to removing barriers to participation in society and to changing negative stereotypes about them. We welcome this inclusion of specific mention of older age. We are disappointed that the Act perpetuates and indeed strengthens a number of the barriers faced by older people that arise from negative stereotypes in its clauses which allow inherent requirements based on age and relevant factors or judgements which are not supported by evidence or data.  It may be that some of these provisions of the Act are intended to apply to young children but this is not specified. It is our view that these clauses legitimise and re-inforce the negative stereotypes that many people have about the lack of capacities of older people. Thus, the provisions of the Act do not support object (e). 

The following discussion draws on our response to the information paper (CNS 2003), details the provisions about which we have concerns and notes the areas with which we concur.

AREAS OF CONCERN

As noted above we have serious concerns about three issues where we believe the provisions of the Act are too narrow and/or tend to support discriminatory practice by enabling the unexamined continuance of action based on negative stereotypes of older age. In addition we have concerns about Migration Law and about a number of matters not covered in the Bill, namely age discrimination in relation to voluntary work and discrimination based on the age of a person’s partner We made detailed representations on these issues in our response to the information paper. 

General Exemptions

Division 4 of the Bill includes 11 sections setting out general exemptions from the Bill, many of which cover matters of significance to the health and economic and social well-being of seniors.  We believe that the extent of these general exemptions seriously compromises the intentions of government and the objects of the Bill which seek to make age discrimination unlawful, to remove barriers to participation and to change negative stereotypes about older people.

Division 4 Section 39 (2) provides for certain Acts or regulations to be exempt for a two-year period from the commencement of the Act. We believe that a similar provision should be added to a number of other sections of Division 4 to ensure that practice in a wide range of areas delineated in this Division are subject to review rather than given automatic exemption.  In other cases we believe it more appropriate that the Commission should determine an application for exemption rather than the matter being included in the legislation.

Charities and voluntary bodies (Sections 34 and 36)

We do not agree that all aspects of Charities and Voluntary bodies should be exempt, rather they should seek appropriate exemptions from the commission.  As we argued “this is particularly important in view of the extent to which older people are involved in these organizations. [For example] Volunteering forms a very important part of the lives of many older Australians, and there should be no age limitation on individuals contributing in this way.” (CNS 2003)

Religious bodies (Section 35)
We disagree with the General Exemptions and propose that “applications for exemption on the grounds of religious practices should be made to the Commissioner, who, acting within the intent of this legislation, may decide whether exemption is justified and may be granted. A list of determinations should be available to people considering applying similar to that provided by the ATO.” (CNS 2003)

Superannuation, insurance and credit – actuarial data etc (Section 37) and Superannuation Law (Section 38)

We do not agree that Superannuation Legislation should be automatically exempt. We continue to support Age Matters: a report on age discrimination recommendation 12 which specifically refers to a raft of superannuation legislation which should be remedied:

“The Superannuation Industry (Supervision) Act 1993 should be amended to remove the restriction on superannuation funds accepting contributions in respect of members after they reach a certain age.

The Superannuation Industry (Supervision) Regulations should be amended to remove the requirement that benefits must be compulsorily cashed out when members reach a certain age unless employment tests are met.

The requirement that members over 70 must be gainfully employed or compulsorily cash out their benefits should be reviewed and alternative means of limiting indefinite deferral of tax treatment explored.

The Superannuation Guarantee (Administration) Act 1992 should be amended to remove age distinctions (whether young or old) in the requirement for employers to make superannuation contributions for employees.

All age distinctions in superannuation and related legislation should be evaluated for their necessity in achieving the objectives of superannuation.”

(HREOC p 113)

We draw the Committee’s attention to a number of other matters cited in our earlier submission where we contend that provisions of Commonwealth superannuation law are clearly discriminatory and should be abolished:

“From 1 July 2002, working people aged 70 or over but less than 75 are able to continue to make contributions to superannuation, if they are working at least 10 hours per week. This recognises that they may choose to work past the age of 70. This change to legislation is one of the election commitments announced by the Government on 5 November 2001 as part of A Better Superannuation System

While we agree with this upward revision of the age limit, we consider that this provision remains discriminatory and disadvantages some seniors. Some people remain in the workforce beyond the age of 75, and they should not be discriminated against. Furthermore, the requirement to work at least 10 hours each week discriminates against people who work sporadically or other than in regular patterns. These matters should not be ignored by granting an exemption to superannuation.

The superannuation guarantee (SG) arrangements do not apply to employees 70 years of age or over. An employer can only pay SG contributions after an employee turns 70 if they relate to salary paid before the employee turned 70. Exempting people over 70 years of age from eligibility for superannuation guarantee contributions by their employers is discriminatory. No age limit should apply. These matters should not be exempt from the age discrimination legislation.

Persons aged 70 or over are not entitled to a tax deduction for superannuation contributions unless the contribution has been made within 28 days of the end of the month in which they turned 70 years old. This discriminates against older people who may wish to continue making superannuation contributions to provide for themselves in their older age. No age limit should apply.

Persons aged 70 or over cannot claim the Government co-contribution to superannuation for low-income earners. This age limit should be abolished as it unfairly discriminates against older workers.

(CNS 2003 p13,14)

The exemption proposed for superannuation schemes operating under Commonwealth superannuation and related legislation is not supported.”

Credit (Section 37)

In relation to provision of credit the existence of actuarial data seems of little relevance unless the debt was to be waived on death or chronic disability.   As previously argued, “Capacity to pay rather than chronological age should determine eligibility for credit. The current practice of the credit industry is that points based assessment is made of an applicant’s ability meet the terms of credit. Exemption for age discrimination is unnecessary. Should credit providers wish to do so, they may apply to the Commissioner for an exemption in a particular case.” (CNS 2003 p15)
Direct Compliance with laws, orders etc.
There are 48 Laws for which exemptions are provided by subsection 39 (1)

We continue to disagree with the automatic exemptions of so many existing laws. “A number of the provisions of Commonwealth Acts are clearly discriminatory, while others appear to be archaic, having been in place since the Australian constitution was adopted in 1901. We suggest that many of these provisions are unsustainable when subject to rational analysis.” (CNS 2003 p19) These matters should be dealt with by amending the relevant legislation and/or regulations rather than by blanket exemption. 

We note and support Age Matters: “Each law should be reviewed to determine whether any age based distinctions are justifiable, or whether it should be amended to eliminate its age discriminatory intent or effect.” (HREOC 2000 p110) 

Most if not all of these laws should be included in the provision of 39 (2).
Health (Section 42) 

Whilst we welcome the specific inclusion of Health in the Bill we have some concerns about the provision for exemption based on “professional knowledge, about the ability of other persons of the same age to benefit from the goods or services” (Section 42 (3) (a). Health professionals are amongst occupational groups who accept negative stereotypes of age and base decisions on these false assumptions.  In addition health professionals commonly acknowledge that they use “old age” as a simplistic even though inaccurate synonym for the effects of chronic disease/disabling conditions on older people. Older people constitute an incredibly diverse segment of the population and there are surprisingly few inevitabilities about the ways old age impacts on individual’s capacities for life activities; even deterioration that is highly probable in older age occurs in proximity to death rather than at any specific age.  Thus we would argue that evidence about other people of the same “old” age needs to be carefully examined to ensure that age rather than some common but not universal condition is the underlying cause.  For example if many people over 80 are too frail to gain benefits from surgery to replace heart valves this is no reason to discriminate by denying such an operation to an otherwise fit and resilient person in their nineties.

“Inherent requirements based on age”

We argue that negative stereotypes of older people inform many people’s assumptions and attitudes about inherent requirements of positions which in most cases cannot be justified by resort to evidence or data. Rather than re-inforcing these ageist assumptions, by protecting the notion of inherent requirements based on age, as is the case in numerous sections (for example Division 2 Sections 18 –24); it would be preferable for the Bill to require them to be subject to scrutiny by the Commission. A list of such determinations should be available to people considering making an application.

Judgements based on “other relevant factors” 

A number of sections of the Bill exempt discrimination based on statistical or actuarial data or other relevant factors Whilst we agree with exemptions in the case of evidence or statistical or actuarial data where such relevant evidence or data actually exists, rather than as we suspect the term frequently being employed in the absence of such data, we do not support the inclusion of “other relevant factors. 

Other relevant factors is a very broad and subjective expression and decisions taken on this basis well may be based on false assumptions or negative age stereotypes. Rather than being included within the automatic exemptions of the Bill these “relevant factors” should be at the discretion of the Commission to ensure that over time a range of such factors are either exposed as unlawful discrimination or upheld as relevant matters on the basis of public deliberation not continuance of unquestioned discrimination. .

Other Matters
Age of a person’s partner or relative As we argued in response to the information paper “It is important that the legislation be extended to cover the age of a person’s associate or relative in order to protect people who are caring for an older person from being discriminated against. Without this extension it will be possible, for example, to refuse employment to a person on the grounds that she/he has a spouse whom the prospective employer considers will require care because of his/her age. Similarly, credit could be refused on these grounds. A person should not be denied an opportunity because of the age of her/his associate or relative. This right should be protected by this legislation”. (CNS 2003 p9)

Voluntary Work

The Bill “should apply equally to unpaid/volunteer work, but this should not necessarily be by extension of the definition of employment. Voluntary work is very important to seniors. There is no justification for limiting access to voluntary work on the grounds of age. Age discrimination in voluntary work should be specifically prohibited in the legislation” (CNS 2003 p11)

Migration and citizenship etc (Division 4 Section 43 )

We do not agree that these Acts should have a blanket exemptions on all their provisions but that they should be included in the two-year sunset provision applied to other laws and subject to review of justification of the specific sections that require an exemptions.

PROVISIONS OF THE ACT WITH WHICH WE CONCUR:

The definition of age discrimination includes direct discrimination and indirect discrimination 

The ground of age includes 

a characteristic that is generally imputed to a person of that age, 

a characteristic that generally appertains to a person of that age.

‘age group’.

Age Discrimination does not include Disability Discrimination 

Discrimination is prohibited in relation to 

work (including work cover applicants and employees commission agents, contract workers, partnerships, industrial organisations, qualifying bodies and employment agencies, in a similar manner to existing Commonwealth and State anti-discrimination laws.); 

access to goods, services and facilities; 

Health

access to premises (including places and transport); 

Commonwealth laws and programs;

education; 

accommodation; 

land; and 

requests for information.

The definition of employment is consistent with existing Commonwealth anti-discrimination legislation.

Functions of the Human Rights and Equal Opportunity Commission.  These functions should also include the power, on its own initiative not just at he request f the Minister, to examine proposed enactments

Exemptions:

Social Security Act 1991 and related legislation (including family assistance payments, child support legislation and the Disability Services Act 1986). 
Veterans’ Entitlements Act 1986 and related legislation.

positive discrimination

based on relevant evidence or statistical or actuarial data and 

for domestic employment.

for accommodation of near relatives

for educational institutions providing for student above a certain age

acts necessary to comply with State or Territory laws (although the Commonwealth should work with the states and territories to review and where necessary amend existing law

acts done in direct compliance with orders of a Commonwealth, State or Territory court or tribunal.

Advertising and Victimisation are Offences
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INTRODUCTION TO COTA NATIONAL SENIORS

COTA National Seniors Partnership is the largest seniors’ organisation in Australia with more than 270,000 individual members and over 1500 seniors organisations under its umbrella. It offers members a vast range of services and benefits and is an influential vehicle for contributing to policy debates affecting older people in Australia.

The Partnership, effective from 11 December 2002, joins the State and Territory COTAs and Council on the Ageing (Australia) with National Seniors into a joint national operation that will integrate and share various operations of the eleven organisations.

With its combined individual and organisational membership representing all aspects of Australian seniors interests, COTA National Seniors Partnership has a pre-eminent role in representing, advocating for and serving older people throughout Australia. In terms of policy, it adheres to four principles:

Policy Principle 1:
maximising the social and economic participation of older Australians. 

The Partnership seeks to maximise opportunities for social and economic participation by older Australians, including promoting positive approaches to the contribution of seniors and the ageing of the Australian population, and by breaking down age discrimination in all areas of social and economic life.

Policy Principle 2:
promoting sustainable, fair and responsible policies

The Partnership is committed to the development of fair and sustainable policies for seniors that take account of the needs of the entire community in the short and long term. It develops policies which are fiscally and economically responsible and which fairly balance the competing needs and interests of diverse groups amongst the senior population and other sectors of the community.

Policy Principle 3:
protecting and extending services and programs that are used and valued by older Australians

The Partnership develops policies and provides advice on maintaining and improving services and programs which seniors use and value. These include primary health care, hospitals, pharmaceuticals, employment services, utilities, public transport, residential care, housing and community care. It will seek to ensure that there is an adequate “safety net” of services and income support which all seniors can access according to fair and equitable criteria in order to maintain a reasonable quality of life. 

Policy Principle 4:
focus on protecting against and redressing disadvantage 

The Partnership believes that all seniors have the right to security, dignity, respect, safety, high standards of treatment and care and to equal participation in the community regardless of income, status, background, location, frailty or any other social or economic factor. As a result we will have a strong focus on seniors who are most vulnerable or disadvantages in terms of these criteria.
