The Standing Committee on Finance

and Public Administration

Parliament House

CANBERRA ACT 2600 19t January 2009

Dear SirMadam,
Re:  Submission objecting to the Plebiscite for an Australian Republic Bill 2008

Thank you for the opportunity to comment on a Bill for an act to require a Plebiscite on whether
Australia should become a republic.

The Referendum (Machinery Provisions) Act 1984

What is objectionable and unconstitutional is that Clause 6 of the Plebiscite Bill {(Annexure
"A") seeks to use provisions of the Referendum {Machinery Provisions) Act, 1984 to gain some
sort of validity. A glaring anomaly that any clear thinking lawyer would find amusing.

The Referendum (Machinery Provisions) Act 1984 was never intended ‘o be the vehicle for a
plebiscite and the constitutional validity of using Section 6 of the Plebiscite Bill will open iiself
up to injunctive challenge.

Referendum 6% November 1999

Similar to Citizens Initiated Referendum (we are subjects not citizens) a plebiscite will be
equally unconstitutional. Section 128 of the Australian Constitution prociaimed on Tuesday 1%
January 1901 {Annexure "B") provides Her Majesty's subjects with the tool to vote down any
attempt for change. Republicans on the 6% November 1999 failed to convince the Australian
electorate when 54.87% voted NO to the republic proposal whilst 60.66% voted NO to the
Preamble proposal.

The 1937 Irish Plebiscite

As some 42% of Australians or almost 7 million people, can claim Irish ancestry it would be
wise to revisit the plebiscite of 1937 in Ireland.

J M Kelly MA., B.LLITT, DR.JUR. Professor of Jurisprudence and Roman Law, University
College, Dublin writes on the plebiscite vote:

*The necessary legal provision was made by the Plebiscite {Draft Constitution) Act, 1937,
which was not expressed to be an amendment of the existing Constitution. or to confer the
force of law on what the plebiscite determined. The Act merely provided {s.2(1)) that: ‘The
Draft Constitution shall be submitted to a plebiscite of the people in accordance with

this Act'. The vote was: 685,105 in favour; 526,845 against.”
*The irish Constiution™ J & Kelfy (n 2)
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President Eamon De Valera's cunning in submitting a cloaked plebiscite question added more
to the shroud of secrecy:

"Do you approve of the Draft Constitution
which is the subject of this Plebiscite?” (Annexure "C")

Without details of the Draft Constitution a confused electorate was unable o grasp the
importance of the plebiscite question and months later inherited a Draft Constitution that they
were fotally ignorant of adding more fuel to the flames of hostility that remain in
Irefand/Northern Ireland to this day.

Recommendations

The legislative drafismen of the Plebiscite Bill have failed to give Section 6 any validity. The
Referendum (Machinery Provisions) Act 1984 was enacted specifically to deal with referenda
proposals to the Australian Constitution, not plebiscite proposals.

Section 11 of The Referendum (Machinery Provisions) Act 1984 (Annexure "D”) sets out how
a proposed law consisting of not more then 2,000 words of arguments in favour and arguments
against should be distributed to electors, a small matter that the draftsmen of the Plebiscite Bill
seem fo have neglected.

it is my opinion that the Plebiscite Bill seeks to illegally circumvent Section 128 of The
Australian Constitution by starting a plebiscite petition for a nationwide referenda, and as
Section 8 in the Plebiscite Bill may be repugnant to Australian law, this Bill should be rejected.

Finally to all those dissembling party politicians who hang on the coat tails of this plebiscite
proposal the following words may be of some benefit:

“In the final analysis it is the Constitutions and Laws of the Commonwesith and the
States, and the High Court interpretations of such, that determines what we can or
cannot do in our dally lives. It is, therefors, to those Constitutions, Laws, and Court
interpretations that we must continuously fook for guidance and succour in our living,

work and play, AND NOT TO THE DISSEMBLING PARTY PO LITICIANS *
{Arthur A Chresby, Hesearch Anaiyst in Constitutiona! Law and a fermer Federal M)

Yours sincerely

Paul L Owens JP
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A Bill for an Act to require a plebiscite on whether
Australia should become a republic

The Parliament of Australia enacts:

1 Short title
This Act may be cited as the Plebiscite for an Australian Republic
Act 2008,

2 Commence ment

This Act commences on the day on which i receives the Roval
Asscnt.

3 Interpretation

In this Act:

electors means all persons qualified for enrolment and for voting
under Part VII of the Commonwealth Electoral Act 1918 and
validly enrolled to vote under Part VIIT of that Act at the time of
the next general clection for the House of Representatives.

Plebiscite for an Australian Republic Bill 2008 No. . 2008

H
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Minister mecans the minister responsible for the administration of
the Commonwealth Electoral Act 1918.

4 National plebiscite to be held

The Minister must cause the question specified in seciion 5 to be
submitted to electors at a national plebiscite 10 be held at the time
of the next general ekection for the House of Representatives.

5 Question to be submitted to electors

The question to be submitted to electors in accordance with
section 4 is “Do you support Australa becoming a republic?”.

& Application of Referendum (Machinery Provisions) Act 1984

The Referendum QMachinery Provisionsi Act 1984 applics Lo the
submssion of the question specified in section 3 and the scrutmy
of the result of the plebiscite with such modifications as are
necessary to allow the submission of the question and scrutiny of
the result on the same basis as a referendum under that Act.

2 Plebisette for an Australian Republic Bill 2008 No. | 2008
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PUBLISHED BY AUTHORITY.

No. 1.] TUESDAY, 1 JANUARY. [1901

By the QUEEN.
A PROCLAMATION.

Vicrosla R.
HEREAS by an Act of Parlinment passed in the Sixty.third and Sixty-fourth Years
of Our Reign intituled, ““ An Act to constitute the Commonwealth of Australia,” it
is enacted that it shall be lawful for the Queen, with the advice of the Privy Council, to
declare by Proclamation, that,"On and after a day therein appoiuted, not being later than One
Year after the passing of this Act, the people of New South Wales, Victoria, South Ausiralia,
Queensland, and Tasmanio, and also, if Ter Majesty s satisfield thal the people of #ealern
Ausiralia have agreed thoveto, of Fesiern Auintralia, shall be uzited in a Federal Common-

wealth under the name of the Commenwealth of Australia.

And whereas We are satisfied that the people of IPestern dustratia have agreed thereto
sccordingly.

We, thercfore, by and with the advice of Our Privy Council, have thought fit to issue
this Onr Roysl Proclamation, and We do hereby declare that on and after the First day of
January One thousand nine hundred and one the people of New Sputh Wales, Victoria,
South Australia, Queentland, Tasmenia, and Western _Australia shall be united in a Federl
GCommonwealth under the name of the Commonwealth of Australia.

Given at Our Court at Balmorel, this Seventeenth dey of September, in the Year of
our Lord One thousand nine bundred, and in the Sixty-fourth Year of Our Reign.

GOD SAVE THE QUEEN!

Queen Victoria's proclamation, 1 January 1901 reproduced in the Commonwealtn of Australia

Gazetie INLA)
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SCEIDEAT.
SCHEDULE.

FUIRM AN PHATPEIR BHALLOIDE,
FORM OF BALLOT PAPER.
PFumry Eipamw AN PEATPEmR Brirrome.
Foru oF FrosTt oF Birror Paren.

Cé-tuille An sontuionn TR le1s an Vréacc-Dunnesce 13
Povalvrete 4bar DOn Povaltnert seo 7
Plebiscite Do you wpprove of the Draft Constitution which
- Counterfoil is the subject of thie Plobiscite ?
Wik Hontuim
----- Yes
Number '

Ni soncuim

No

TreonalAa 1 oTA0D An plipéin seo
VO mARcAIL,
Ma soncuionn tha, cumr an maere ‘XN ? sa
tearn6ig 05 comne an focal ‘¢ soncuim.’?
Mara n-sonTuionn TH, cur an mance ° X 7% o
Ce4RN015 0S comme na brocdal YN sontuim

INSTRUCTIONS FOR MARKING THIS PAPEL,
If yon approve, place the mark “X ” in the
square opposite the word “ Yes.®
If you do mnot approve, place the mark “ X *
in the square opposite the word ** No.”

Fomu CruiL AN PzarrEre BHALLOIDE.

Form oF Bacz oF Bairror Parzs.
TR

Number -
TVATUCBATIIEIR wocimnoimiriimnsnssimns i o s S A e S R ey

Constitnensyof . ..o,

Pobslbrert ar an Vréact-Dunresce, 1987.
Plebiscite on the Draft Constiiution, 1937.
TATa—T7 FOLAIR 4n wirhIR 4R 4n Sed-dunle DO Berdt 4r £4L an
paipem bLalloroe, Lels.

Norg.—The number on the back of the ballot paper is to correspond
with the number on the coumterfoil.
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REFERENDUM (MACHINERY PROVISIONS) ACT 1984 - SECT 11
Distribution to electors of arguments for and against proposed law
(1) Where:

(a) a proposed law for the alteration of the Constitution, being a proposed law passed
by an absolute majority of both Houses of the Parliament, is to be submitted to the electors: and

(b) within 4 weeks after the passage of that proposed law through both Houses of the
Parliament, there is forwarded to the Electoral Com missioner:

(i) an argument in favour of the proposed law, consisting of not more than 2,000
words, authorized by a majority of those members of the Parliament who voted for the proposed law
and desire to forward such an argument; or

(ii) an argument against the proposed law, consisting of not more than 2,000
words, authorized by a majority of those members of the Parliament who voted against the proposed
law and desire to forward such an argument;

the Flectoral Commissioner shall, unless the Minister informs the Electoral Commissioner that the
referendum is not to be held, not later than 14 days before the voting day for the referen dum, cause
to be printed and to be posted to each elector, as nearly as practicable, a pamphlet containing the
arguments together with a statement showing the textual alterations and additions proposed to be
made to the Constitution.

(2) Where:

(a) a proposed law for the alteration of the Constitution, being a proposed law passed
by an absolute majority of one House of the Parliament only, is to be submitted to the electors; and

(b) within 4 weeks after the second passage of that proposed law through that House of
the Parliament, there is forwarded to the Electoral Commissioner:

(i) an argument in favour of the proposed law, consisting of not more than 2,000
words, authorized by a majority of those members of the Parliament who voted for the proposed law
and desire to forward such an argument; or

(i) an argument against the proposed law, consisting of not more than 2,000
words, authorized by a majority of those members of the Parliament who voted against the proposed
law and desire to forward such an argument,

the Electoral Commissioner shall, unless the Minister informs the Electoral Commissioner that the
referendum is not to be held, not later than 14 days before the voting day for the referendum, cause
to be printed and to be posted to each elector, as nearly as practicable, a pamphlet containing the
arguments together with a statement showing the textual alterations and acditions proposed to be
made to the Constitution.

http://www.austlii edu au/au/legis/cth/consol_act/rpal984353/s! 1 Jhiml 17/01/2009
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