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APS EMPLOYMENT MATTERS

SUBMISSION TO SENATE FINANCE AND PUBLIC ADMINISTRATION REFERENCES COMMITTEE
Background

This submission supplements the submission made by the Merit Protection and Review Agency (MPRA) on 31 August 1999.  It takes account of changes arising from the Public Service Act 1999 (PS Act 1999) and the Public Employment (Consequential and Transitional) Amendment Act 1999 (PECTA Act).

2.  The PECTA Act, which commenced at the same time as the PS Act 1999 on 5 December 1999, repealed both the Public Service Act 1922 and the Merit Protection (Australian Government Employees) Act 1984 (Merit Protection Act).  As a consequence the MPRA was abolished and a new office of Merit Protection Commissioner established under section 49 of the PS Act 1999.  

3.  The PECTA Act provided for all grievance and appeal matters in train under the Public Service Act 1922 or the Merit Protection Act, as at commencement day, to be finalised under the procedures and processes of the repealed Acts.  It also provided for the Merit Protection Commissioner to stand in lieu of the MPRA in the performance of those functions.  

4.  Under section 5 of the PECTA Act the person holding office as the Merit Protection Commissioner under the Merit Protection Act became the Merit Protection Commissioner under the PS Act 1999. Consequently, since 5 December 1999, the Merit Protection Commissioner has been responsible for both the transitional functions arising from the repeal of the Merit Protection Act and for his functions under section 50 the PS Act 1999.  

5.  Section 50 (1) of the PS Act 1999 sets out the Merit Protection Commissioner's functions which include the following: 

(a)  to inquire into reports made to the Merit Protection Commissioner (or to a person authorised by the Merit Protection Commissioner) as mentioned in section 16 (which provides protection for whistleblowers—APS employees alleging breaches of the Code of Conduct);

(b)  to inquire into alleged breaches of the Code of Conduct by the Commissioner and report to the Presiding Officers on the results of such enquiries (including, where relevant, recommendations for sanctions);

(c)  to inquire into an APS action, at the request of the Public Service Minister, and to report to the Public Service Minister on the results of the inquiry; 

(d)  such functions as are prescribed by regulations made for the purposes of section 33 (which provides for review of actions); and

(e)  such other functions as are prescribed by the regulations.

6.  With the addition of responsibility for inquiries into breaches of the Code of Conduct ((a) and (b) above), these functions are broadly analogous to those of the MPRA.  A detailed comparison of responsibilities of the Merit Protection Commissioner under the PS Act 1999 compared with the Merit Protection Commissioner’s responsibilities under the Merit Protection Act is at Attachment A.

7.  The Merit Protection Commissioner’s functions under the PS Act 1999 include those prescribed by regulations made for the purposes of section 33.  Section 33 gives APS employees access to new review of actions processes.  The new approach makes clear Government policy that APS agencies should achieve and maintain workplaces that encourage productive and harmonious working environments, that the APS provides a fair system of review of APS actions and that employees’ concerns are intended to be dealt with quickly, impartially and fairly.  The new approach reflects a new APS Value which states that ‘the APS provides a fair system of review of decisions taken in respect of APS employees’(section 10(1)(o)).  The new approach is intended to be consistent with the use of alternative dispute resolution methods to reach satisfactory outcomes where appropriate.  

8.  The new framework replaces a scheme established under the Merit Protection Act which provided for five different appeal or review committees as well as a system for the investigation of employees’ grievances if they had not been able to be resolved internally.  Instead the PS Act 1999 provides for one scheme for the review of actions which includes the review of certain promotion decisions by a three-member Promotion Review Committee appointed by the Merit Protection Commissioner.

9.  The staff necessary to assist the Merit Protection Commissioner in the performance of his functions are made available by the Public Service Commissioner.  The two Commissioners and the APS employees assisting them together make up the Public Service and Merit Protection Commission.

10.  In relation to the matters raised by Senator Campbell in his letter of 30 June 1999 to the Prime Minister, the following comments, which concentrate on changes to jurisdiction, update and supplement those made by the MPRA.

1.  Evolving changes in the nature of the Senior Executive Service, including chief executive officers, as a result of the devolution of responsibility for staffing matters to individual agencies, such changes including, but not limited to, selection, tenure and independence, remuneration, including relativities, mobility and career development.
11.  Under the Public Service Act 1922 the MPRA had jurisdiction for members of the Senior Executive Service (SES) in respect of disciplinary appeals, re-appointment review and re-integration assessments, the investigation of grievances and redeployment appeals.  These rights lapsed on commencement of the PS Act 1999 and SES officers do not have access to the new review of actions provisions in section 33 of the PS Act 1999. 

12.  In relation to staffing matters, under regulation 7.3 of the Public Service Regulations 1999 the actions of statutory office holders who are not Agency Heads have been brought into the Merit Protection Commissioner’s jurisdiction.  This means that APS employees who are made available to a statutory office holder for the performance of his or her functions by another agency, may apply to the Merit Protection Commissioner for the review of an action by that statutory office holder that relates to the employee’s APS employment and, if the statutory officer holder were an Agency Head, would have been reviewable action for Division 5.3 of the Public Service Regulations 1999.

13.  Arising from the repeal of the Merit Protection Act, an important change in staffing matters affecting the external review function is the abolition of Disciplinary Appeals Committees.  Under the Public Service Act 1922, officers had access to Disciplinary Appeal Committees established by the MPRA where, with some limited exceptions, disciplinary action was taken by departments in relation to misconduct or to a criminal offence.  Disciplinary Appeal Committees had determinative powers to confirm, vary or set aside the decision of the inquiry officer or the Secretary.  Under the PS Act 1999 an APS employee may apply for a review of a determination that he or she has breached the Code of Conduct, or a sanction imposed for breach of the Code of Conduct.  The application for review must be made to the Merit Protection Commissioner who may, under the general review of action provisions, nominate a person, who may be himself, or a three-member committee to conduct the review.  The person or body nominated by the Merit Protection Commissioner may make recommendations in a report on the review but does not have power to make any binding decision as a result of the review.

2.  The impact of agency-based bargaining in contributing to the development of a more efficient, productive and independent Australian Public Service, accountable to the Australian Parliament.
14.  The new legislative framework no longer gives Commonwealth public sector organisations, including the APS, the ability to confer jurisdiction on the Merit Protection Commissioner by an enactment.  Instead regulation 7.4 of the Public Service Regulations 1999 provide for the Merit Protection Commissioner to undertake employment-related functions on request on a fee-for-service basis.  There may be a capacity for the Merit Protection Commissioner to undertake certain employment-related functions for the APS.

15.  The MPRA’s submission reported that the advent of agency-based bargaining left unchanged the provisions in sections 52 and 53 of the Merit Protection Act which made APS agencies accountable to the Parliament for their employment decisions.  Section 33 (6) of the PS Act 1999 contains similar provisions and states that if the Merit Protection Commissioner is not satisfied with the response to recommendations contained in a report on a review under section 33, he may, after consulting the Public Service Minister, give a report on the matter to the Agency Minister of the responsible Agency and to either or both of the Prime Minister and the Presiding Officers, for presentation to Parliament.

3.  The extent to which performance pay is being incorporated into agreements negotiated by individual agencies, the disparity between agency agreements in performance pay and the impact of such agreements on agency performance, accountability and transparency.  
16.  The comments made in the MPRA submission remain valid.  
Acting Merit Protection Commissioner

16 February 2000

ATTACHMENT A

Comparison of responsibilities of the Merit Protection Commissioner under the Public Service Act 1999 and Merit Protection Commissioner under the Merit Protection (Australian Government Employees) Act 1984
Function
Responsibility under the 

Public Service Act 1999


Responsibility under the Merit Protection (Australian Government Employees) Act 1984

To inquire into reports made by whistleblowers


Individual responsibility – section 50(1)(a)
No equivalent function

To inquire into alleged breaches of the Code of Conduct by the Public Service Commissioner


Individual responsibility to report to the Presiding Officers on the results of such inquiries (including, where relevant, recommendations for sanctions) – section 50(1)(b)


No equivalent function

To inquire into an APS action


Individual responsibility to report to the Public Service Minister on the results of the inquiry – section 50(1)(c)


Collective responsibility with other MPRA members to report to the Minister or the Public Service Commissioner – section 56 



To perform prescribed functions relating to the review of actions, including:

· promotions

· other APS actions
Individual responsibility – section 50(1)(d) 

Individual responsibility to establish and support Promotion Review Committees

Individual responsibility to review all other actions, including those relating to breaches of the Code of Conduct, the imposition of sanctions, and redeployment

Individual responsibility to issue binding guidelines on procedures to be followed by Promotion Review Committees, Independent Selection Advisory Committees and persons and committees undertaking reviews of actions

Individual responsibility to report personal dissatisfaction with the response to recommendations in a report on a review to an Agency Minister, the Prime Minister and/or the Presiding officers (after consulting the Public Service Minister) 
Collective responsibility with other MPRA members – Divisions 2, 3 and 4 of Part II

Collective responsibility with other MPRA members to:

· establish and support Promotion Appeal Committees and other Review Committees including Disciplinary Appeal Committees, Redeployment and Retirement Appeal Committees, Re-integration Assessment Committees, Re-Appointment Appeal Committees;

· investigate grievances

· review decisions

Collective responsibility with other MPRA members to issue non-binding guidelines on procedures to which Review Committees may have regard

Collective responsibility with other MPRA members to report collective dissatisfaction of the MPRA members with the response to matters and recommendations in a report to the Prime Minister and the Presiding Officers

To perform other functions as are prescribed, including 

· Independent Selection Advisory Committees

· other fee-for-service work

· to review actions of statutory office holders 

· to investigate certain complaints of former employees
Individual responsibility – section 50(1)(e) 

Individual responsibility to nominate both the Convenor and an appropriate third member of an Independent Selection Advisory Committee

Individual responsibility for the conduct of fee-for-service activities for APS employers and non-APS employers (including Commonwealth authorities, the ACT Government Service and possibly other employers)

Individual responsibility to review actions of statutory office holders

Individual responsibility to investigate complaints of former employees relating to their separation entitlements
Collective responsibility with other MPRA members – sections 35A and 57A

Collective responsibility with other MPRA members to nominate the Convenor of a Joint Selection Committee

Collective responsibility with other MPRA members for the conduct of external review for Commonwealth authorities and fee-for-service work requested jointly by an APS employer and the appropriate organisation

No equivalent function

Collective responsibility with other MPRA members to investigate certain grievances of former employees
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