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SUBMISSION TO THE SENATE FINANCE AND PUBLIC ADMINISTRATION REFERENCES COMMITTEE ON NOTICE OF MOTION 489 (IN THE NAME OF SENATOR MURRAY) PROVIDING FOR ACCOUNTABILITY TO THE SENATE IN RELATION TO GOVERNMENT CONTRACTS

By Dr Nick Seddon

THE NOTICE OF MOTION

As I understand the Notice of Motion, Senator Murray is concerned to bring about a measure of openness of government contracts to the value of $10,000 or more and to subject any claim to confidentiality to the scrutiny of the Auditor-General.  In this submission I deal generally with the question of disclosure of government contracts and the role of confidentiality in preventing disclosure.

I will not in this submission deal with the Freedom of Information Act 1982 (Cth).  It may be possible to obtain access to government contracts through that legislation, though it should be noted that the legislation provides for exemption in the case of documents that contain trade secrets or other commercially valuable information (s 43).  In addition s 45 provides:

A document is an exempt document if its disclosure under this Act would found an action, by a person other than the Commonwealth, for breach of confidence.

As I understand it, the underlying purpose of Notice of Motion 489 is to promote voluntary disclosure rather than forced disclosure under the FOI legislation. 

DISCLOSURE OF GOVERNMENT CONTRACTS

The Notice of Motion is by no means a measure for complete openness of government contracts.  It is a modest proposal for a list of relevant contracts, the name of the contractor in each contract, "the matters covered by each such contract" and a statement whether or not the contract contains confidentiality clauses or otherwise whether there is a duty of confidentiality associated with the contract.  

“Matters covered…”

One view of these requirements is that they would be satisfied if the contracts were listed with each contractor named and a fairly uninformative list of "matters" were included.  For example, a contract might be for the provision of IT services by XYZ Pty Ltd with the following matters covered: definitions, interpretation, entire agreement clause, variation clause, contractor's obligations, Commonwealth obligations, indemnities, choice of law clause, etc etc.  In short, inclusion of the contents page of the contract would suffice.

Alternatively, the "matters covered by each such contract" may be more ambitious and require disclosure of a summary of the clauses of the contract(a statement in non-legal language of the rights and obligations of the parties contained in the contract.  This would serve the purpose of openness and would enable citizens to see what deal the government has made, using public money.  However, the summary would have to be done well and a considerable amount of work and skill would be required to do this job properly.  With limited resources, a department may be tempted to perform this task in a rudimentary or perfunctory way.  The South Australian Auditor-General is supposed to be supplied with summaries of contracts but this has not worked effectively; either the summaries have not been supplied or, when they have been, they have been defective in terms of coverage.

A third interpretation of "matters covered by each such contract" could be that the whole contract should be disclosed.  This would undoubtedly be the most "open" way in which the underlying objective of the Notice of Motion could be achieved.  There would be no room for human error in "translating" the contract and the citizen would be able to see the primary source of the parties’ rights and obligations.  This would, in my view, be the preferred model.  If anything short of this model were adopted it would be too easy to hide parts of the contract from public scrutiny.

If this last form of disclosure were adopted, it would then be necessary to take measures to block out any aspect of the contracts that were genuinely confidential.  I will discuss confidentiality below but it is sufficient to note here that there is very little in most government contracts that is genuinely confidential.  Accordingly, publication of government contracts on the Internet should not amount to putting large amounts of blanked out material on the screen.

Publishing entire contracts

The idea of publishing entire contracts may seem somewhat revolutionary.  Contracts are traditionally, and by their nature, "private".  The answer to this is that the government has chosen a "private" mode of achieving public objectives: there is therefore a mix of private and public.  It is a mistake to assume that the private should somehow prevail over the public in connection with government contracting activities.  The paramount consideration, when the government engages in any activities, is the public's right to scrutinise, no matter what form of service delivery the government chooses.  This is a fundamental aspect of our democratic system that cannot be thwarted by the use of contract.

In other jurisdictions the idea of publishing government contracts is not so strange.  It is routinely done in the United States (with safeguards for trade secrets, etc).  It is starting to happen in Australia.  The Western Australian government recently published the contract governing the provision of the Acacia private prison.  The Bracks government in Victoria commissioned an Audit Review of Government Contracts which had to consider, among other things, whether government contracts should be disclosed to the public.
  The Victorian Public Accounts and Estimates Committee recently recommended the publication of full information about government contracts.
  The ACT Legislative Assembly is considering Bills the purpose of which is to provide for disclosure of government contracts.

THE LAW OF CONFIDENTIALITY

This Committee has previously dealt at some length with the problems associated with confidentiality claims in connection with government contracting activities.
  The focus of attention there was on claims of commercial in confidence that thwart the Parliament in doing its work.  In this reference I understand the focus to be more on the ordinary citizen's right to have access to government contracts.

I will not set out the law of confidentiality at length.  I will summarise the important points about how the law operates.

· The law of confidentiality protects the relationship of trust that is created when one person tells another person a secret.

· The law requires that, first, the information is in fact secret (and not, for example, in the public domain); and secondly it must be clear that the occasion on which the information was imparted was one which required the recipient to be bound by an obligation of confidence.  The second requirement may be automatically satisfied in certain relationships, such as solicitor and client, priest and penitent and doctor and patient.  In other circumstances the obligation of confidence may be expressly made clear; or it may be inferred from the circumstances in which the information was provided.

· The law of confidentiality operates perfectly generally and applies to private secrets, government secrets and commercial secrets.

· The law has made it clear that government secrets are different from all other secrets.  Whereas a private or commercial entity may choose to make secret almost any information (with some limits not presently relevant), the government must justify its desire for secrecy and show that it is in the pubic interest not to disclose the information.
  This is the reverse onus principle.  The onus on the government is a heavy one and a court will be sceptical of a government claiming that it is in the public interest not to disclose government information.

· The requirement of confidentiality may be imposed by contract.  When this happens somewhat different considerations apply from those that are outlined above.  It is a basic principle of contract that the parties may, absent illegality, agree to whatever they like.  Once an obligation of confidentiality is embodied in a contract then it is a matter of contract law and its remedies rather than the law of confidentiality, outlined above.  Thus a government, like any other contracting party, can choose to make information confidential by means of a commercial-in-confidence clause and enforce the obligation without having to justify on public interest grounds the use of the confidentiality clause.
  The reverse onus principle operates as part of the law of confidentiality where there is no overlay of contract.  In short, the reverse onus principle is by-passed by the use of contract.

· There is little doubt that governments of all persuasions have misused the all-too-easy confidentiality clause in contracts.  This Committee made the observation in its previous report, after having set out a number of examples of claims of commercial in confidence: "The committee has doubts whether every aspect of all of the above would stand up to serious scrutiny as being legitimately commercially confidential."
  The Victorian Public Accounts and Estimates Committee concluded that the insistence on a confidentiality clause very often came from the government rather than the contractor.
  There are many other examples of governments mis-using the clause.

· The solution to this problem is either through legal means, such as legislation that provides that government contracts will be published with appropriate safeguards; or by adopting a policy that makes clear to potential contractors that the government intends to publish and that it will only agree to a commercial-in-confidence clause where it is genuinely needed.  Whether the government is prepared to agree to the inclusion of a clause is a matter for contract negotiation.  If no agreement can be reached then the contract will not go ahead.

What can be done about existing contracts?

The last dot point is a measure looking to the future and future contracts.

As far as existing contracts are concerned the government cannot unilaterally decide to make them available on the Internet if they contain confidentiality clauses that impose obligations of confidentiality on the government.  The contractor could seek an injunction to stop the government.  Of course, it may be possible to negotiate with individual contractors to waive the confidentiality obligation.  Also, in some contracts the obligation of confidentiality may be imposed on the contractor and not on the government in which case the government is free to publish the contract.

Contractor performance
The present discussion has focussed on disclosure of contracts.  If a new policy of contract disclosure were adopted, this would be a very important step towards restoring a measure of open government in an era of contracting out.  There is a further step that the Committee may wish to consider.  Disclosure of contractor performance is, if anything, even more important than disclosure of the contract.  Transparency about performance answers the ultimate question that should be asked about contracting out: does it work?  

This question may be simply about value for money and quality of service.  Or it may be more complex if the objective of contracting out was not just best value for money but also included a component of, for example, Australian industry development.  The ultimate question must be asked after looking at the stated objectives of the Minister responsible for the contracting out decision.

Summary

· The Notice of Motion is open to narrow or wide interpretation in relation to the level of disclosure of contracts contemplated.

· A wide interpretation whereby the whole text of a contract is published, with suitable safeguards for genuinely confidential information such as trade secrets, is to be preferred.

· Publishing contract summaries is unsatisfactory as it provides opportunities for non-disclosure.

· Safeguards within the law of confidentiality, in particular the reverse onus principle that applies to government information whereby the government must justify non-disclosure, may be by-passed by the use of contract.

· Governments cannot be prevented from making use of the all-too-easy confidentiality clause in contracts except by legislation or by new policy.

· Present contracts that impose an obligation of confidentiality on the government cannot be disclosed without the contractor's agreement.

· Disclosure of contractor performance is as, or more, important than disclosure of contracts.
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