 GATS/USFTA Senate Submission

This submission is made in a private personal capacity and reflects my professional judgment as an ecological economist who has researched the issues of trade liberalization from many disciplinary perspectives.

Introductory Comments

The central argument presented in this submission is that the government (and a captive bureaucracy - DFAT) has an ideological obsession with the pursuit of free trade and yet an assessment of the evidence shows that there is neither theoretical nor empirical support for most of the government’s position.  

When the WTO’s position (largely shared by both side of politics) is examined closely, it is found to rest largely on assertion with little empirical basis.  The only significant claim that has any substance is that trade flows and GDP will increase.  But as discussed in more detail below, any comprehensive benefit/cost analysis of the macro economy will show that the costs of further increases in GDP outweigh the benefits and have done so since the mid 1970’s.

The evidence is that Australia’s welfare, economically, socially and ecologically, will be significantly damaged by pursuing the so-called ‘free’ trade agenda generally, and GATS and a FTA with the US more specifically.

The core process/objective of the free trade agenda is progressive liberalization (i.e. deregulation).  In other words, it is an ongoing process that amounts to progressively constraining the ability of government (i.e. the people acting through the democratic process) to protect the public interest.  The ability of government to intervene in the market is necessary (if maximizing the welfare of society is our goal) for the following reasons:

· Markets are acknowledged to fail with respect to equity and ecological sustainability (a form of equity – i.e. inter and intra-generational equity)

· To protect the public interest from private interests.

No end is seen to this process of progressive deregulation.  The logical extension of the progressive liberalization argument is either to deny market failures exist (an absurd notion) or to take the position that economic ‘efficiency’ and private interests should take precedence over the welfare of society and the democratic will of the people.  

The political reality of the free trade agenda is that it is about power and has nothing to do with concerns for the welfare of society or democracy, either in Australia or the less developed countries.  It is primarily about the interests of corporate power and the corporate desire to operate unfettered by government regulations that impede corporate profit.  It is also powerfully driven by a corporate desire to expand into and take over activities currently (and properly) within the public sector such as health, education and broadcasting). 

The words of David Hartridge, former Director of the WTO Services Division support this position:  "Without the enormous pressure generated by the American financial services sector, particularly companies like American Express and Citicorp, there would have been no services agreement and therefore perhaps no Uruguay Round and no WTO."  (See also my article in the Australian Financial Review, 15th June 2001, p. 6 of Review section).

The battle of ideas 
At the heart of the issue lies the fact that the free trade agenda reflects the neo-liberal monetarist economic model that currently prevails in policy circles, a model that came into vogue in the 1970’s and is characterized by an extreme penchant for deregulation and privatization.  This particular model has strong currency within a small circle of Economic and Policy Institutes openly committed to corporate interests and having significant political influence but has significantly less currency within the economic departments of universities where a more moderate view generally prevails.  The fact that it is in vogue within certain circles does not mean that it is either valid or conducive to maximizing the welfare of society, or indeed consistent with the social or democratic ideals of a country such as Australia.  

If this Senate Inquiry is primarily concerned with ensuring that the welfare of society is protected and maximized and that the social and democratic ideals of Australia are maintained and protected, then it behooves the members of this committee to not unquestioningly accept that being locked into progressive deregulation achieved primarily through GATS (which unlike GATT, targets regulations rather than tariffs) is consistent with these social and democratic ideals.  

I must make it absolutely clear that I do not believe that DFAT or the Government is intentionally misleading the Australian people.  Rather, I hold the view that they are captive of a particular ideological view of the world and that their free trade agenda is held in good faith.  Having spent three days engaging with about 30 DFAT officials and staff (9-11 December 2002), I am very concerned that DFAT staff in particular are captive of this view and are incapable of objectively considering ideas and evidence that does not fit with their preconceived view of economic reality.  

DFAT comments on the recent ACIL report “A Bridge Too Far?” evidence this: “A DFAT official criticised the report's "overall quality" and "counter-intuitive results", but denied the Government buried it.” [Free trade comes at a painful price by John Garnaut, Sydney Morning Herald 26/2/03].  The results are ‘counter intuitive’ simply because they do not fit with DFAT’s model of reality.  Furthermore, based on an FOI request by a colleague, I believe that DFAT has not actually conducted any written analysis of the ACIL report’s findings.  In other words, it would appear that DFAT has dismissed the Report without analysis simply because it does not fit with their pre-conceived notions!  Where is the public service’s balanced and impartial weighing of the evidence?  How can the public service serve and protect the public interest without balanced and impartial weighing of the evidence?  
I have no doubt that DFAT dismisses arguments against free trade based on a perception that those holding these views just want ‘something to oppose’.  This means that much of the evidence against free trade is probably dismissed out of hand without some serious and independent analysis of that evidence.  

The challenge for those presenting the evidence against free trade is similar to that Galileo faced when arguing that the Earth is not flat and that the Sun does not revolve around the Earth.  The scientific evidence was ignored because it did not fit with the preconceptions of the time.  Let us not fall into that trap.  It is important therefore that evidence against free trade is not dismissed lightly but given a thorough and independent evaluation.  

The JSCOT Inquiry into “Australia's Relationship with the World Trade Organisation” recommended analysis into “the socio-economic impact of trade liberalisation in Australia since the conclusion of the Uruguay Round in 1994”.  Why has this not been done?  I suspect that it is because it would not reveal the alleged benefits of free trade and show the significant economic, social and environmental disbenefits.
Recommendation 1: That the analyses called for in recommendations 1 and 2 of the JSCOT Inquiry into “Australia's Relationship with the World Trade Organisation” be conducted prior to proceeding further either with GATS or a USFTA.  Also enquire into why this has not yet been done.

Those recommendations were:

Recommendation 1

EVALUATION OF SOCIO-ECONOMIC IMPACTS OF TRADE

The Committee recommends that the Commonwealth Government commission multi-disciplinary research to evaluate the socio-economic impact of trade liberalisation in Australia since the conclusion of the Uruguay Round in 1994 (paragraph 1.96).

Recommendation 2

STRUCTURAL ADJUSTMENT

The Committee recommends that in evaluating whether Australia should enter into any future WTO Agreements, the Commonwealth Government assess the likely socio-economic impacts on industry sectors and surrounding communities.

The Committee recommends that prior to entering any future WTO commitments, the Commonwealth Government assess whether structural adjustment measures are available and appropriate to alleviate any adverse socio-economic impacts of such actions (paragraph 1.115).
What are the Benefits of Trade Liberalisation?

The basis of the free trade position is that there are supposed benefits to be gained through trade liberalisation.  We are often told that free trade has all these benefits but rarely are we told of the costs associated with whatever benefits there may be.  All we are told about costs is that “there will be winners and losers” with the implication being that the benefits will outweigh the costs.  But where is the evidence to support these claims?  Consider the evidence with regard to the proposed Free Trade Agreement with the United States.

Free Trade Agreement with the United States

The Free Trade Agreement with the United States (USFTA) is repeatedly portrayed as a good thing for Australia and yet the evidence suggests the opposite - the majority of Australians will be big losers.

The report “Economic impacts of an Australia - United States Free Trade Area” by the Centre for International Economics used to support the Government's position estimates that the net benefits to Australia from the USFTA is only $9.9 billion over 20 years.  Note, this is a best-case estimate with comprehensive liberalization, not the more likely outcome of partial deregulation.  Equally shared, this works out to a paltry $26.05 per person per year.

[Summary of the Report is on DFAT's website at:
http://www.dfat.gov.au/publications/aus_us_fta/summary2.html

Dot point 3: 

· Expressing the stream of net benefits over the next 20 years in net present value terms, the gain in welfare to Australia could be US$9.9 billion and for the United States US$10.3 billion. 

Dividing $9.9 bn by 19 million people and then 20 years gives $26.05 per person per year]

The reality is that there will be winners and losers.  A small proportion from the top end of town will benefit financially while the rest of us, and particularly our way of life, will be the losers.  We can expect to see the aggressive Americanisation of our healthcare and education systems and our way of life transformed to the 'dog eat dog' American culture.

In part, the US is seeking to: 

· Remove all controls on foreign investment and abolish the Foreign Investment Review Board 

· Remove requirements for minimum Australian ownership in strategic industries like media, telecommunications, airlines and banking 

· Open up Australian essential services like telecommunications, health, education and water to foreign corporate control (resulting in loss of equitable access and higher prices) 

· Remove local content rules for film and TV 

· Modify or abolish the Pharmaceutical Benefits Scheme 

· Abolish food labeling for genetically modified foods and reduce quarantine standards. 

Opening up US markets to Australian agricultural exports is the driving reason behind our willingness to sacrifice control over our economy and way of life.  According to the recent ACIL report "The impact on Australian farmers is likely to be negative".  

Farmers should be also be alarmed that the US is targeting our domestic agricultural markets.  US Trade Representative Zoellick's letter to the US Congress states: "we will work hard to facilitate the export of U.S. food and agricultural products to the Australian market and to address the full range of issues facing U.S. agriculture exports."

The likelihood is that the impact of US agricultural exports into Australia (increased competition against our farmers domestically) and further US corporate penetration of our agribusiness sector and the export of revenues earned by them, will be greater than the benefits that Australian farmers gain through increased exports.

The greatest threat is to our democracy.  There will be an 'expropriation' mechanism allowing foreign corporations to sue the government for decisions it takes to protect our quality of life and environment if these actions cut into corporate profits.  In other words, unelected foreign corporations will be able to effectively over-ride the democratic will of the people.

Evidence for this includes the infamous successful suit of the Canadian government for expropriation and defamation by Ethyl Corporation for banning the import of a petrol additive containing a proven neurotoxin under the North America Free Trade Agreement (NAFTA).  Ethyl’s suit of a sovereign government for defamation for what is said under parliamentary privilege is an absolute assault on democracy and one of its fundamental institutions.

This simple benefit cost analysis shows potential benefits of a maximum $26.05 per person per year.  The potential costs far outweigh this.  Even a partial reduction in the current benefits arising from the Pharmaceutical Benefits Scheme alone would cost each Australian more than the $26.05 (of which we would see only a fraction as most of these benefits would flow to relatively few people).  It is an outrage that the government is even contemplating such a course of action.  

Benefits and Costs of Economic Growth

The evidence most often relied on to support the assertion that trade liberalisation is beneficial is that trade liberalisation increases economic growth.  This is true.  However, indicators of economic growth such as GDP are poor indicators of the welfare of society because expenditures on events such as car accidents and natural disasters that reflect a cost to society are added to those that reflect a benefit rather than being subtracted.  

Comprehensive cost-benefit analyses that do subtract economic, social and environmental costs from benefits show a very different picture.  For the many economies where such analyses have been conducted, the evidence strongly suggests that net welfare has been in gradual decline since the 1970's because the costs of economic growth have slightly outweighed the benefits since then [various Genuine Progress Indicators published in Journal of Ecological Economics].  

Two completely independent analyses of this kind for Australia [the Sustainable Net Benefit Index by Dr. Phil Lawn and myself (Lawn, P.A. and R.D. Sanders. 1999.  “Has Australia surpassed its optimal macroeconomic scale?  Finding out with the aid of ‘benefit’ and ‘cost’ accounts and a sustainable net benefit index”, Ecological Economics, 28:213-229) and the Genuine Progress Indicator by Dr. Clive Hamilton of the Australia Institute (Hamilton, C., Ecological Economics, Jul 1999)] show very similar declines in net welfare since the early 1970's.  

What this kind of analysis shows is that there is a huge pile of benefits from economic growth but an even greater pile of costs.  One should then ask how these costs and benefits are distributed.

A reality of business is the tendency to privatise the benefits and socialise the costs where possible.  It follows that the benefits of economic growth flow mainly to the wealthier with significant investments while the associated (and slightly larger) economic, environmental and social costs tend to be borne by society.  For this reason, while the economic growth associated with trade and investment liberalisation is in the narrow and myopic interests of the wealthy, it is not in the broader interests of society.  Furthermore, it is not in the interests of future generations if the ecological basis of our existence continues to be liquidated.  This is the major long-term impact of economic growth of the kind generated by trade liberalisation.

Government measures such as those necessary to limit or prevent the costs of economic growth being socialised are the primary target of GATS.  The over-riding objective of the WTO is to remove the very mechanisms by which societies can protect themselves from corporations and investors who have a vested interest in externalising the costs of their economic activities onto society and the environment.

Investment Imbalance

Furthermore, while it is true that trade liberalisation does boost GDP it is also true that it increases the foreign debt of relatively small economies such as Australia.  This is because the net investment of other countries into a small country is likely to be significantly greater than that of the small country into the rest of the world.  Assuming equal rates of return, this will lead to a net outflow of wealth from a small country.  This imbalance is even the case in Australia's investment relationship with just one country, the US.  According to DFAT’s background paper on a USFTA: “Australia's investment relationship with the United States is strong and growing. The United States was the largest recipient of Australian investment (A$177 billion) and Australia's largest source of investment (A$235 billion) as at 30 June 2001.”

The consequence of our investment imbalance with the rest of the world means our economy is haemorrhaging to the tune of $30 to $40 million per day.  While trade liberalization may benefit the small proportion of Australians who make their living from investing, the welfare of the majority is ultimately dependent on the wealth that stays in Australia.  Continuing liberalization will see the progressive takeover of most of the Australian economy by offshore interests – particularly the most efficient sectors.  This raises the question of “why bother to invest our taxes in education and R&D, etc” if the best of our people, innovations and industries are then bought up by offshore investors.

A further concern is the loss of control over which Australian enterprises and sectors are taken over by foreign interests who have no interest in the welfare of Australia.  The US will seek to remove the Foreign Investment Review Board in negotiating an FTA with Australia.  This begs the question: “will the US do away with its equivalent institution in exchange for us giving up ours?”  I submit that if Australia is to give up the FIRB, that this must be conditional on the US giving up its (although I believe neither should be given up).

Further Evidence that the Benefits of Trade Liberalisation are Questionable

Empirical Evidence

The minutes of the Liberalisation of Trade in Services (LOTIS) Committee meeting held on Thursday, 22 February 2001 at Lloyd’s, One Lime Street, London EC3 are instructive. This elite group includes senior finance, industry and government officials in the UK and is usually chaired by Sir Leon Brittan.  Malcolm McKinnon (an official of the Dept. Trade and Industry, UK) said in s 9.2 of the minutes that “the pro-GATS case was vulnerable when NGOs asked for proof of where the economic benefits of liberalisation lay” (see s 9.2 of attached LOTIS minutes).  

The whole of section 9 of these minutes is instructive as it gives an insight into the LOTIS committee’s attempts to counter the anti-GATS arguments of NGOs.  It shows how the LOTIS committee is trying to find documentary evidence to support its free trade position – a position it has clearly been asserting without any such evidence.  An obscure Finnish report seems to be all they can come up with to support their position.  They are trying to drum up a publicity campaign (propaganda?) to counter the anti-GATS arguments of NGOs and Henry Manisty said “his company (Reuters) would be most willing to give them publicity”.
The Australian Treasury admitted to the Joint Standing Committee on Trade Inquiry into the MAI that they had no empirical evidence of the benefits of trade and investment liberalisation. 

Mr BARTLET — .... Surely there ought to be some attempt to quantify benefits from [the] potential flow of dividend into the country and netted from dividend flows out of the country?

Mr HARDGRAVE — It is one of those classics: an economist is someone who

tells you tomorrow why what they told you yesterday did not happen today.

Ms Murphy (representing Treasury) — All I can refer you to, Mr Bartlett, is the OECD work, including the recent study that was put out by the OECD on the benefits of liberalisation of trade and investment. Australia participated in that study and fully endorsed it.

Mr BARTLETT — So Treasury has made no attempt to quantify the potential

benefits or cost to Australia?

Ms Murphy — As economists, Treasury would argue that trade and investment

liberalisation is good for economic growth, both domestically and worldwide.

In other words, Treasury’s position rested on an article of faith!  

Theoretical Evidence

The OECD Report referred to by Ms Murphy is “Open Markets Matter” [April 1998].  I might point out that this OECD Report has been widely used to support the argument that economic liberalisation serves the greater good.    

This report is heavy on assertion and light on empirical evidence.  Of greater concern is the report’s admission that its trade analysis is based on what it calls the ‘solid foundations’ of the Theory of Comparative Advantage [p.9].  

I find it astonishing that OECD economists use this outdated theory - outdated because the theory applies only under conditions where capital is not mobile between nations (as it was when the theory was developed).  Under the current conditions of high capital mobility there is no such thing as comparative advantage - only absolute advantage, which essentially means that powerful economic players win, and the smaller weaker players lose.  I submit that this use of inappropriate theory fatally flaws the OECD’s analysis.  

I further submit that as a relatively small and weak player operating in a theoretical reality of absolute advantage, Australia will not benefit from trade liberalization. There is no doubt that a small sector of Australian society – major investors and those businesses seeking to expand their operations offshore – will benefit as is evidenced by the growing wealth gap and the disappearing middle class.  However, Australia as a whole will be worse off as evidenced by the net outflow of wealth amounting to $30 to $40 million per day.  

The theoretical arguments for the benefits of free trade all rest on the condition that capital and labour are not mobile between countries.  This is the case for both the original Ricardian Model of Comparative Advantage and the more recent Heckscher-Ohlin Model.  

The empirical evidence is at odds with what these theories predict.  For example, the Heckscher-Ohlin Model was found to be incapable of explaining United States' pattern of trade. In his famous Leontief paradox, the 1973 Nobel Prize winner Wassily Leontief provided strong evidence that although the US was the more capital-abundant country (with higher capital-labor ratios), long before Western Europe and Japan started catching up, it was not exporting capital-intensive goods and importing labor-intensive goods. Such a finding was in sharp contrast to the comparative advantage theory that a country should produce and export those goods that are intensive in the factors with which the country is relatively well endowed.

Some General Issues

Negotiating Blind

A very disturbing aspect of the GATS negotiations is that we are often negotiating blind.  This is because the wording of many key parts of the Agreement is vague and open to interpretation.  

Ravi Kewelram of the WTO Disputes Investigation Section, Office of Trade Negotiations, DFAT told a Trade Policy Course (Canberra, 9-11 December 2002) I attended that unlike the GATT, you don’t know what you are signing up to with GATS because much is open to interpretation and you won’t know where you stand until a particular matter has been resolved through the dispute resolution process.  Being a legal expert with the WTO Disputes Investigation Section, Mr Kewelram should know what he is talking about.
DFAT’s Inadequacy to Impartially Advise Government

I was extended the opportunity to attend a three-day policy training course put on by DFAT in early December last year.  I found it extremely disconcerting that all the people I met shared a common ideological view, what one may call the neoliberal economic perspective.  I have little doubt that these are genuine and deeply held beliefs that stem from a university training in economics.

As an economist myself, and exposed to the same training, I can say that I am concerned at the shallowness of most university courses in economics.  There is little scope for critical thought or reflection.  The theory openly acknowledges that it cannot deal with issues of equity, that they are issues for the political arena.

In the area of free trade, most economists are not taught that the theory of comparative advantage, the foundation of free trade theory, depends on capital not being mobile cross national borders.  If it is mobile across national borders, then we returned to the default position of absolute advantage.

I was somewhat horrified to find that none of the DFAT officials I met, or indeed a productivity commissioner, were aware of this fundamental condition for the existence of comparative advantage.

As a person currently employed as a senior policy analyst, I am concerned that there is no diversity of thought or understanding amongst those people charged with developing policy and advising government.  The issues we are dealing with a very complex, the interplay of social, environmental and economic forces and considerations.

The welfare of society, which is what we are all ultimately concerned with, is highly dependent on environmental factors and social factors such as equity.  Sound policy and advice in the modern world requires interdisciplinary expertise.  It definitely cannot be made solely within the context of the narrow and blinkered neoclassical perspective.

DFAT’s Propaganda?

As mentioned previously, I had occasion to attend a 3-day DFAT Policy Training Course on the WTO.  The most disconcerting session of the course was called the Importance of Trade and was presented by the Trade Advocacy and Outreach Section, Trade Development Division (TDD).  Basically it gave me a candid insight into the blatant use of propaganda by DFAT.  In the question period following the presentation, the speaker made the following comments:

· How to get the good news stories out there, not just rebuttals

· Putting together publications to “sharpen up the Government’s key messages”

· Trying to get their message out to the public

· They are preparing curriculum material for school years 3 to 12.  Also for the high school economics curriculum

· They are working closely with Austrade and will work more closely with the Analysis unit next year

· He talked of a big marketing push, of bringing the public along.  Verbatim quotes include “it is ideological, political, and I am comfortable to acknowledge this” and “We look for information that bolsters our own view.”

Of particular concern was the final comment.  This is an admission in my view of the ideological stance of the Department and that they are willing to be selective in their choice of information to bolster their particular view – a view, I might add that is difficult to substantiate.  Of equally grave concern is their involvement in the development of school curricula to promote their ideological rather than evidence based view of the world.

Recommendation 2: That the capacity of DFAT to objectively assess the benefits and costs of trade liberalization be rigorously examined.  That the capacity of DFAT to honestly serve and protect the public interest be rigorously examined.  

Agriculture – An Irrational Basis for for Australia’s Liberalisation Agenda?

Liberalisation of agriculture is clearly Australia's primary free trade objective.  It would appear that Australia is willing to give significant ground in other areas such as services to achieve this agricultural objective.

It is instructive to read Bill Prichard's paper “On Australia's Pursuit of Agricultural Free Trade”.  The paper inquires into how and why arguments for multilateral agricultural
trade reform took hold in Canberra.  Pritchard states:

From the late 1970s neo-liberal ideas have contested assumptions of the superiority of government over market processes. Neo-liberal arguments
found ready expression in Australian agricultural policy because of a
strong and technically literate community of orthodox agricultural
economists. Through the 1980s and into the 1990s these economists became
the key voice within agricultural policy discourse.

He continues:

The dominance of economics in Australian agricultural policy-making
helped the nation assume the diplomatic box seat for advocating multilateral
trade reform. With the support and encouragement of the trade bureaucracy,
Australia’s agricultural economists built a global reputation within their discipline for modelling the supposed international benefits of trade liberalisation. Early in the Uruguay Round negotiations, the Hawke Government galvanised these efforts by successfully convening the Cairns Group of agricultural exporter nations. ABARE was charged with providing the modelling expertise to argue the case for trade liberalisation. Over the course of the Uruguay Round negotiations the Australian consular mission in Geneva (the de facto headquarters for the Cairns Group) became the global epicentre for the development of arguments and evidence in support of liberalising world agricultural trade.

It would appear that through an accident of history, Australia has become obsessive in its pursuit of free trade.  This obsession is so powerful that the Cairns group consisting of some 17 countries is, according to DFAT, funded solely by Australia.  According to what we were told at the aforementioned trade policy course, this stretches DFAT’s resources very thinly on the ground and means that we are significantly under-resourced in both the GATS negotiations and the USFTA negotiations.

What I find disturbing is that Australian agriculture is generally unsustainable from an ecological perspective and is the greatest contributor to land degradation and the loss of biodiversity (3000 Australian ecosystems under grave threat of extinction) according to the National Land and Water Resources Audit.  Predictions have been made that within 20 years we will no longer have the capacity to export any produce due to land degradation and ecosystem breakdown (Mary White).  So why do we seek to expand Agricultural production especially when it only contributes some 2.7% of GDP?

The Australian government's willingness to be subjected to WTO disciplines is based largely on a desire to open foreign markets to our agricultural exports.  It is based on the flawed view that roughly 75% of Australian agricultural produce is exported.  The facts are that at best, 30% of Australian agricultural produce is exported based on Australian Bureau of Statistics figures.  These findings are published in: McGovern, M., (1999), "On the Unimportance of Exports to Australian Agriculture", Australian Journal of Regional Studies, Vol.5, No.2, pp. 229-252.  The Australian Bureau of Statistics and a panel of senior economists reviewed this evidence in what is known as “The Customs House Report” (see attachment).

Quoting from that document:

The ABS

4. Broadly agreed with Dr McGovern’s research.

5. Agreed the real proportion of agricultural exports as indicated by Dr McGovern’s research as self evident and well known for some time.

6. Agreed that direct exports were 22% of the gross value of production for the reference year 93/94.

7. Agreed that a solid case exists to suggest that only first round flow on effects should contribute to the estimate of agricultural exports (Dr McGovern and Associate Professor Guy West questioned the need to include any flow on effects at all).

8. Agreed that direct exports and the first round roughly accounted for about 25% of exports, or an additional 3 percentage points from the first round. 

9. Specifically did not dispute the findings by the former head of the ABS Input/Output section, Dr Annette Barbetti, that Dr McGovern’s research was sound.

10. Stressed that the transfer of Dr Barbetti to another section of the ABS was unrelated to the current debate and was to their knowledge not politically associated.

McGovern makes the following point: "In seeking to increase its $16b [agricultural] exports Australia has allowed much greater access to a $55b market.  The wisdom of this, particularly under recent and current market conditions, must be questioned" p.230.  

In other words, we are exposing much of our $55b agricultural sector to foreign penetration in exchange for increasing our $16b export market and subjecting Australia to WTO disciplines.  I question the rationality of such an approach.

I have many more concerns.  I may make a supplementary submission if I can find time.  The following letter to Minister Vaile airs some of these further concerns – particularly the question of the status of public services under GATS:

The Hon. Mark Vaile, MP 

Minister for Trade 

Parliament House 

Canberra ACT 2600

30th April 2001

Emailed to: mark.vaile.mp@aph.gov.au

OPEN LETTER TO THE MINISTER FOR TRADE

Dear Mr Vaile,

I am writing to you on a matter of great national importance regarding the WTO's General Agreement on Trade in Services (GATS).  I consider this matter to be of such public importance that I am sending copies of this correspondence to relevant politicians in all parties, to the media, and to various non-governmental organisations.

This is the first of a number of serious issues regarding GATS which I will be raising with you over the next few weeks as my time permits.

Some of these issues relate to a form letter being sent to members of the public on your behalf .  The text of the form letter is appended at the end of this correspondence for your convenience.  The text of a Government of British Columbia discussion paper entitled "GATS and Public Service Systems" is also appended.

There are a number of points in the letter which raise serious questions in my mind about the competence of the DFAT bureaucracy to both advise you, and to negotiate the GATS on Australia's behalf.  I will address just one of these points for now as the evidence needed to support my argument is somewhat lengthy.

The most significant concern amongst the public regarding the GATS is the degree to which public services, particularly health and education but also others more generally, will become subject to WTO disciplines.

In what appears to be an attempt to allay these concerns, your form letter asserts: "Services supplied in the exercise of government authority, such as public education, are not covered by the GATS."  This statement implies that the provision and regulation of public education specifically, and other public services generally, will not be subject to GATS disciplines.

I wish to bring to your attention, various documentary evidence including WTO documents and the GATS text itself, which contradict your statement. The weight of WTO documentary evidence is that, with few exceptions, public services will in fact become subjected to GATS disciplines.

Looking to the text of GATS first, the actual text of the Agreement under Article I, Scope and Definition, says:

“For the purposes of this Agreement:

...

3(b) "services" includes any service in any sector except services supplied in the exercise of governmental authority;

3(c) "a service supplied in the exercise of governmental authority" means any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers.” [ref: http://www.wto.org/english/docs_e/legal_e/26gats.pdf

Based on clause 3(c), it would appear that the "governmental authority" exclusion would actually exclude very few public services from WTO disciplines.  The following references lend a great deal of weight to this interpretation.

Firstly, as the "GATS and Public Service Systems" Discussion Paper published by the International Branch, Ministry of Employment and Investment, Government of British Columbia on 2/4/2001 (GBC, 2001) states:

"in order for a public service to be excluded, both criteria must apply. That is, in order for the exclusion to apply, a service must be supplied on a non-commercial basis and its delivery must not be in competition with another service supplier. ... Hence, only a small sub-set of services -- those that are provided by completely non-commercial, absolute monopolies -- appear to be protected by this exclusion."

It also states:

"the exclusion is narrow by virtue of the ordinary definition of its terms. The agreement does not define the phrases "on a commercial basis" and "in competition with one or more service suppliers". However, the ordinary definitions of these terms are broad, making the set of services that they describe potentially very large, and the set of services that falls outside them -- and hence outside the scope of the agreement -- quite small."

The Government of British Columbia's view that the range of public services excluded by the GATS will be very limited is further reinforced when it refers to some examples of excluded services provided by the WTO in its GATS Training Package: 

"The package states that "services supplied in the exercise of governmental authority" include 

"the activities of central banks and other monetary authorities, statutory social security and public retirement plans, and public entities using government financial resources. (emphasis added)"

It continues:

"While even these examples are of doubtful relevance, the list is noteworthy for its limited scope. It does not include health care and education, for example, and many other key services that are of primary interest to the public and which many citizens, organizations and governments apparently now believe to be excluded from the agreement."

"GATS and Public Service Systems Discussion Paper" (GBC, 2001) can be found at:

http://www.ei.gov.bc.ca/Trade&Export/FTAA-WTO/governmentalauth.htm

Secondly, a number of WTO documents directly support the Government of British Columbia's interpretation that the "governmental authority" exclusion would actually except very few public services. (These documents can be found by going to the WTO's site at:

http://docsonline.wto.org/gen_search.asp and searching using the document symbol I have provided as references after each quote.)

For example, the minutes of a WTO Council for Trade in Services meeting that dealt with the provision of health and social services stated that the "governmental authority" exception should be interpreted narrowly:

“Members drew attention to the variety of policy objectives governing the provision of health and social services, including basic welfare and equity considerations.  Such considerations had led to a very substantial degree of government involvement, both as a direct provider of such services and as a regulator. However, this did not mean that the whole sector was outside the remit of the GATS;  the exceptions provided in Article I:3 of the Agreement [the exemption for governmental services] needed to be interpreted narrowly.” (Ref: WTO Document Symbol: S/C/M/30)

Further more, I believe that no WTO member representative voiced any objection at this or any subsequent GATS meeting to the notion that the governmental exemption “needed to be interpreted narrowly”.  

I would appreciate it if you could confirm this point or provide evidence to the contrary.  

It is extremely important to be clear on this point, because in the event of a dispute challenging a public service, a WTO dispute panel might refer to this statement recorded in the official Services Council minutes as an indication of WTO members’ intent.

Other WTO documents add further to my concerns.  As you are aware, the WTO Secretariat has prepared background notes on specific sectors.  In its notes, the Secretariat has repeatedly raised questions about the meaning of the governmental exemption in the GATS.  It is my understanding that all of these questions remain unanswered.  

Here are some of the issues the Secretariat notes have raised:

“The co-existence of private and public hospitals may raise questions, however, concerning their competitive relationship and the applicability of the GATS:  in particular, can public hospitals nevertheless be deemed to fall under Article I:3?” (Ref: WTO Document Symbol: S/C/W/50).  

"with regard to the core environmental services, sewage and refuse disposal, it does not seem to be completely clear how much falls within the scope of Article I:3 (services supplied in the exercise of governmental authority) and Article XIII (government procurement), and how much is subject to the main GATS disciplines." (Ref: WTO Document Symbol: S/C/W/46).  

“Postal services of a Member, whatever the status of the postal supplier [public or private], would be services covered by the GATS so long as, and which is usually the case, they are supplied on a commercial basis.”(Ref: WTO Document Symbol: S/C/W/39).  

Furthermore, according to the negotiating guidelines adopted on March 28, 2001, all services without exception are on the table: “There shall be no a priori exclusion of any service sector...” (Ref: WTO Document Symbol: S/L/93).

A fundamental problem with GATS text as it stands is that governments don't really know what they are signing up to because the wording is open to a different interpretation by WTO dispute panels at a future time.   

By moving forward without determining precisely what they are committing to, governments are allowing themselves to be tricked by the WTO into outcomes very different to those they thought they were signing up to.  

This concern is reinforced by the WTO's poorly researched and highly misleading public relations document, “GATS: Fact and Fiction”, which looses all credibility when WTO documents such as those I am referring to here are examined.  It says that the issue of "governmental authority" exclusion does not need clarification because it would only come up in the context of a WTO dispute. (Ref: http://www.wto.org/english/tratop_e/serv_e/gats_factfiction_e.htm)

A letter from David Hartridge, WTO Director, Trade in Services Division dated May 31, 2000 makes the same point: “The status of the public component could only ever become an issue if some measure taken by the government concerned were to be questioned by another WTO Member.”

That is precisely my concern!

What the WTO Secretariat is saying is that the issue of whether the governmental exemption in the GATS does in fact protect public services should be left to WTO panels to decide long after governments have made their commitments. If a WTO dispute panel were to decide against a public service, it could be irrevocably removed from the public sector.

To date there has been no WTO dispute panel ruling on the "governmental authority" exclusion.  However, there have been unfavourable rulings made by the European Court of Justice regarding Article 55 of the European Treaty and these should shake the confidence of anyone asserting that public services are automatically exempted from GATS commitments.

According to the minutes from a WTO meeting held in May 1999 (Ref: WTO Document Symbol: WT/REG50/2/Add.3):

“EC officials were asked to explain the extent of trade in services provided for under the new agreements the European Community was signing with countries in eastern Europe.  They were asked in particular about a particular clause in the European Treaty - Article 55 - that gives an exemption for services connected to ‘the exercise of official authority.’”

The EC responded by saying :

a) “These provisions [of Article 55] are similar with those of Article 1.3.(b) of GATS which excludes from its scope services ‘supplied in the exercise of governmental authority.’”

b) “there has been a number of instances where the European Court of Justice has adopted jurisprudence on the basis of Article 55. In these cases, the Court of Justice has taken a restrictive interpretation of the scope of Article 55.

c)  “There are no examples in the European Court of Justice jurisprudence where the Court found that an activity would fall under the scope of Article 55.”

Far from being a champion of public services, the EC has actually taken its member states to court in a number of cases when these members have tried to exempt services from trade obligations under the European Treaty.  For example, the EC challenged Italy’s public monopoly on job placement centres.  Even though this was a pure public monopoly with no private sector competition, even though it operated on a completely non-profit basis, and even though Italy maintained the monopoly was a matter of public policy, the European Court of Justice agreed in 1997 with the EC and ruled Italy’s program was a violation because it was “liable to affect trade.”  

In another case involving Spain, the EC argued in court that the official authority exemption “should be interpreted restrictively and limited to what is strictly necessary” and that “Member states cannot put a ring fence around an entire sector of activities.”

As you are aware, European Court of Justice arguments are frequently referred to in WTO disputes.  These precedents (and all the preceding evidence I have presented) leave little doubt that most public services will in fact be subjected to WTO disciplines.

Mr Vaile, the consequences for public services are potentially devastating if the government goes ahead and makes commitments on the flawed assumption that public services will get ironclad protection from the GATS governmental exemption.

In conclusion, I will make the following points:

1. On the weight of evidence presented, most public services will almost certainly be subject to WTO disciplines. What evidence (as opposed to assertion) can you provide to assure the public that their concerns are baseless?

2. What is the factual and documented basis for your assertion that "Services supplied in the exercise of government authority, such as public education, are not covered by the GATS" ?

3. Since it can be safely assumed that it is not your intention to mislead the public, the evidence I have presented raises very serious concerns about the quality of advice you are receiving from DFAT officials, their understanding of the GATS and their research capabilities.

4.  Since, based on your form letter, it appears that the government's intention is that public services are to be excluded from the scope of GATS, it is incumbent upon you and our negotiators to insist on the rewriting of Article 1.3(c) such that all public services are excluded from the scope of the GATS.  

5. Can you please confirm that it is the government's intention that all public services are to be excluded from the scope of GATS?

A final point.  The Australian government's willingness to be subjected to WTO disciplines is based largely on a desire to open foreign markets to our agricultural exports.  It is based on the flawed view that roughly 75% of Australian agricultural produce is exported.  The facts are that at best, 30% of Australian agricultural produce is exported based on Australian Bureau of Statistics figures.  These findings are published in: McGovern, M., (1999), "On the Unimportance of Exports to Australian Agriculture", Australian Journal of Regional Studies, Vol.5, No.2, pp. 229-252.  I have reviewed this article and while I have some very minor concerns with the methodology, these do not change the substance of his findings.

McGovern makes the following point: "In seeking to increase its $16b [agricultural] exports Australia has allowed much greater access to a $55b market.  The wisdom of this, particularly under recent and current market conditions, must be questioned" p.230.  In other words, we are exposing much of our $55b agricultural sector to foreign penetration in exchange for increasing our $16b export market and subjecting Australia to WTO disciplines.  I question the rationality of such an approach.

Mr Vaile, given this, can you explain why the Australian government is so keen to have its hands tied by WTO disciplines?  

Yours faithfully, Richard Sanders [Quest 2025, WTO Watch (Qld)]

FORM LETTER TEXT:

Thank you for your letter dated xx Xxxx 2001 concerning the negotiations 

in the World Trade Organisation (WTO) Trade in Services Agreement and, in 

particular, Australia's role in those negotiations. I have been asked to 

reply on behalf of Minister Vaile.

The General Agreement on Trade in Services (GATS) was an important outcome 

of the WTO Uruguay Round of multilateral trade negotiations. The GATS 

entered into force on 1 January 1995 and provided, for the first time, a 

multilateral framework of rules for trade in services. These rules are 

intended to make trade fairer for suppliers and consumers alike. The GATS 

is concerned with services supplied on a commercial basis and in 

competition with other suppliers. Governments decide how and to what extent 

they will free up these services. Services supplied in the exercise of 

government authority, such as public education, are not covered by the 

GATS.

As provided for under the GATS, further negotiations on trade in services 

formally recommenced on 1 January, 2000. Australia is looking for 

opportunities to assist our exporters while ensuring that our defensive 

interests are not compromised. There is some work underway (sic) on GATS 

rules, but the Australian Government is not intending to take decisions 

which will undermine its capacity to regulate in the public interest. A 

necessity test, for example, would not question the right of Governments to 

regulate but would only address the issue of whether a regulation was the 

least trade restrictive means to achieve the desired policy objective. This 

or any other work underway in the GATS will not compromise the perogative 

(sic) of member governments to continue to regulate in order to protect 

environment, health or other national standards.

The Government also recognises the need to inform and consult with the 

Australian community as the WTO negotiations unfold. Broadly based 

consultations involving community groups and the private sector will be 

held in the leadup to the WTO Ministerial conference to be held in Qatar in 

November 2001.

Thank you for bringing your views to the attention of the Government.

Yours sincerely 

Bruce Gosper 

First Assistant Secretary 

Trade Negotiations Division

Exhibit to the Inquiry

I would like to submit the paper "GATS and Public Service Systems" Discussion Paper, 2 April 2001, as an exhibit to the enquiry.

International Branch 

Ministry of Employment and Investment 

Government of British Columbia 

PO Box 9327, Stn Prov Govt 

Victoria, B.C. Canada V8W 9N3 

(250) 952-0707

This paper is available at: 

http://www.ei.gov.bc.ca/Trade&Export/FTAA-WTO/governmentalauth.htm

If you cannot source it I will make a copy available on request.

Thank you for the opportunity to make a submission.

Richard Sanders

56 Denton St

Wishart  QLD  4122







