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Summary: This submission addresses the impact of the General Agreement on Trade in Services (GATS) on Australian higher education. The submission is in three main sections: a contextual sketch of the financial and numerical dimensions of the sector, an outline of the opportunities and challenges for higher education posed by GATS and recommendations for government action. We recommend that in the current Round of negotiations Australia should serve as a facilitator and mediator of discussions on trade in education services, ensure the strength of Australia’s regulatory regime, play an active role in international activities addressing quality assurance of higher education, and take steps to clarify issues that are of concern to the sector in Australia and overseas. A list of selected references/resources is also included.
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Note: 

These comments are informed by our recent research into the impact of international trade agreements on the regulation of transnational (offshore) higher education. We are currently engaged in a project funded by the Australian Research Council entitled “Debating the Impact of International Trade Agreements on Transnational Higher Education: A Comparative Study of Australia, Malaysia, Canada and Greece”.

1. THE CONTEXT: TRADE IN EDUCATION SERVICES

1.1 
Statistical and financial dimensions

The Committee’s Background Paper clearly sets out the four delivery modes for services employed in the GATS. To provide a context for our comments on higher education, in this section we relate the GATS modes to higher education, and indicate the student numbers and export revenue involved.

Education is a major export earner for Australia, and Australian Bureau of Statistics figures show that education now constitutes the third most lucrative services export sector, generating $4.1 billion in export income. Tourism and transportation are the only services sectors with larger export earnings, bringing in $9.3 billion and $7.6 billion respectively. Education service exports grew by 2.9 per cent in the 2002 financial year, while growth in many other service sectors stalled during this period (Way, 2003, p.18). 

The higher education sector enrolled 157,296 international students in second semester 2002, and the relative importance of each mode of delivery can be gauged by the number of students enrolled in each mode, as set out below. (Unless otherwise indicated, figures relate to semester two, 2002, and are taken from IDP Education Australia, 2002).

Mode 1: cross-border supply. In education, this mode refers to distance education where no face-to-face teaching is involved, including electronic delivery via Internet, paper based delivery via the post, or a combination of both. In 2002, Australian universities enrolled 10,808 international off-campus distance education students, constituting almost seven per cent of all higher education international students.

Mode 2: consumption abroad. This mode refers to students traveling to another country to study, which is the most common form of international study. In 2002, 101,458 international students were enrolled on-campus in Australian universities, representing around 65 per cent of all international higher education students. The majority of students are drawn from Asia, particularly Singapore (24,005), Hong Kong (21,697), Malaysia (21,696), China (20,486) and Indonesia (9,993). There has also been strong growth in the number of students coming from Europe, where the main source countries are Norway (3,475), Britain (1,710), Sweden (1,334) and Germany (1,232).

Mode 3: commercial presence. This mode refers to such activities as offshore branch campuses and partnerships between local providers and foreign universities. It is commonly termed transnational education (TNE). In 2002, 45,030 students studied in Australian higher education programs delivered outside Australia with face-to-face support, or 29 per cent of the total number of international higher education students in Australian programs. Some three-quarters of students enrolled in Australian transnational programs are located in Hong Kong, Malaysia or Singapore (Davis et al., 2000, p.130).

Mode 4: presence of natural persons. In education, this primarily relates to lecturers traveling abroad to teach in offshore programs, usually for a few days or weeks at a time.

1.2 
The future

There is no doubt that higher education is a major, and growing, export sector for Australia. Australia has grown its trade in education services more rapidly than any other OECD country and has one of the world’s highest proportions of international students in tertiary education, second only to Switzerland (OECD, 2002). It is notable that Australia is located in the region with the world’s highest demand for foreign education – in the year 2000, Asian citizens constituted 43 per cent of all foreign students enrolled in tertiary education (OECD Education Database). 

While the figures convey a continuing success story, there are many reasons for Australia not to become complacent. Several observers, including Michael Gallagher of the Commonwealth Department of Education Science and Training (2002, p.2), point out that the bulk of Australia’s international students are from a limited range of Asian countries, concentrated in a few disciplines (mainly business and IT), and chiefly studying at undergraduate level. In order to minimize negative exposure to changes in demand, Australia must attract a broader range of students in terms of geography, discipline and course level. 

There are also limits to Australia’s physical capacity to cater to international students onshore, leading many to argue that future expansion is most likely to be in offshore/transnational programs, that is through GATS mode 3, commercial presence. Transnational providers can be exposed to a number of complexities – including legal, financial and sovereign risks – that are different from the situation in the home jurisdiction. This issue is not confined to licensing, accreditation, quality assurance and other components directly addressed to education. The establishment of a foreign branch campus may also involve a cluster of related services, such as post, telecommunications, construction, transport and financial services. These operations are greatly facilitated where there is transparency in the regulatory regime of the host country, one of the aims of GATS.

The outcomes of GATS negotiations are clearly of particular relevance to the higher education sector in its role as an exporter. At the same time, various stakeholders have raised serious concerns about the impact of GATS on domestic higher education policy in Australia and many other countries.

2. GATS: OPPORTUNITIES AND CHALLENGES FOR HIGHER EDUCATION

While some comments on GATS are voiced in the tenor of a moral panic, or evangelical conviction, and are sprinkled with unsubstantiated assertions, for the most part the positions of the higher education community in Australia are carefully argued and soberly expressed. 

2.1 
Opportunities

From the viewpoint of Australia as an education exporter, the potential benefits of a more liberalized trade environment are twofold. 

First, the lowering or removal of barriers to entry can facilitate expansion into offshore markets. In its “Negotiating Proposal for Education Services”, submitted to the WTO in October 2001, Australia lists numerous impediments to trade liberalization in the sector. (The proposal draws upon the APEC report (2000) on Measures Affecting Trade and Investment in Education Services in the Asia-Pacific Region, which Australia and New Zealand were instrumental in organizing.) The specified impediments include visa requirements, foreign exchange requirements, qualification recognition issues, restrictions on ownership and foreign equity, lack of regulatory transparency, employment restrictions and import restrictions on educational materials (WTO, 2001, pp.2-3). In particular, liberalization of measures addressing taxation and repatriation of revenue can benefit the exporter.

The second potential benefit is the lowering of risk for exporting institutions. A transparent, non-discriminatory regulatory regime, with recourse to legal redress in case of dispute, can minimize the financial, legal and sovereign risks associated with transnational operations. 

2.2 
Challenges

From a domestic perspective, the key issue is the GATS’ impact on Australian governments’ abilities to regulate private and foreign providers. Critics of GATS raise four major concerns. 

First, it is argued that Australia’s existing market access commitment has resulted in an overall lack of control of the education sector by the government, eroding its ability to plan for the number and location of universities, student numbers, and the spread of disciplines taught (with the corollary of graduate oversupply or undersupply in particular fields). The fact that future governments are bound by decisions made by past governments is seen as particularly undemocratic.

A second concern is that if Australia were to commit to national treatment for commercial presence, foreign providers could be entitled to the same public subsidies as local public institutions. Some see this as rubbing salt in the wound of an already declining public budget for education. 

Third, critics argue that GATS could undermine government-mandated quality assurance mechanisms, such as the recently established Australian Universities’ Quality Agency (AUQA). The National Tertiary Education Union (NTEU) holds that “It may well be that in attempting to ensure compliance with the GATS, the new quality assurance regimes and other elements of domestic regulation will be stripped of their ability to ensure national quality for the price of global openness, with ultimately, only the market as guarantor” (NTEU, 2001, p.3). The fear is that a WTO panel could overrule an Australian regulation in the case of a trade dispute, with the result being a diminution of standards within the country. 

The fourth concern is that the Australian government could use the GATS negotiating process as ameans to introduce domestically unpopular policies. The NTEU suggests that measures voted down in the domestic context “may reappear via the international back door” (Murphy, 2000, p.4). The National Union of Students (NUS) argues that trade liberalization “has become a Trojan horse for the process of the privatization of education” (NUS, 2001, p.2).

2.3 
A balanced approach

We are mindful of Australia’s position as a major education exporter and international proponent of trade liberalization, and note that a significant number of university personnel owe their employment to the presence of international students, and that the wider community benefits from supplying the requirements of international students. We respect the contribution of international students to the intellectual, cultural and social life of Australian campuses, and the incalculable non-pecuniary benefits to local students and the wider community which accrue from the presence of students from numerous countries. At the same time, it is widely recognised that international education, appropriately regulated and quality assured, is able to play a major role in complementing public provision by rapidly building capacity in high-demand areas, resulting in benefits for students, employers and society at large. 

Australia is clearly a leader in terms of successful export of education, certainly in terms of the numbers of students enrolled, and the amount of revenue generated. However, this success has led many to view Australian institutions as rapaciously expansionist, focused primarily on revenue-raising rather than traditional educational values and quality. This raises concerns about consumer protection, ensuring the quality of education programs, and facilitating the recognition of qualifications. A related concern is that the economic aspect of international education may be unduly focused on, to the detriment of its broader role in fostering international and intercultural engagement and understanding.

3. RECOMMENDATIONS FOR AUSTRALIAN GOVERNMENT ACTION

As a country with significant involvement in the expansion of international trade in education services and a high level of technical expertise in dealing with the complex regulatory issues raised by GATS, Australia has an excellent opportunity to contribute to building a more cooperative and trusting environment for the internationalisation of higher education. Here we list several strategies that can assist in achieving this.

3.1 
Serve as a facilitator

Australia has limited bargaining clout in services negotiations, due to its relatively small size as an economy, and the fact that it already has relatively liberal trade regulations and therefore little to bargain with. However, an important role that Australia can play in relation to GATS is to act as a facilitator: that is, to temporarily step outside of the primary role of self-interested national negotiator, and serve as a mediator between other countries. Australia’s substantial technical expertise and experience in dealing with regulatory matters (including our firm record in transnational education), means that we have a strong capacity to assist in the conceptual and technical aspects of rules formation. Our middle-power status also assists us to play a role in brokering deals, serving as a go-between, coordinating the efforts of interested net-exporter countries, and helping to address the concerns of net-importer countries by offering to assist with the development of appropriate regulatory regimes.

Historically, Australia has proved successful in the role of facilitator. During the Uruguay Round negotiations, Australia played an important role through setting up and chairing interest group meetings, clarifying conceptual issues, and providing technical assistance. Australia is well-positioned to play a key facilitation role in the Doha Round, including in relation to education services.

3.2 
Ensure the strength of Australia’s regulatory regime

Australia must have, and be seen to have, a transparent, robust and effective regulatory regime for its education exports and for the importation of education programs into the country. This is necessary for our international credibility as an exporter, to address domestic concerns about the future integrity of the local system, and to ensure the quality of Australian education in the interests of all stakeholders.

Historically, the most visible approach to addressing Australia’s international education programs has been the Australian Vice-Chancellors’ Committee’s Provision of Education to International Students: Code and Guidelines for Australian Universities, to which all Australian universities are signatories. While the Code is an excellent model, it has suffered from lack of credibility in many quarters, as there seemed to be no effective mechanism for monitoring compliance, or for taking action in cases of non-compliance. Now that the recently-established Australian Universities Quality Agency (AUQA) is active in assessing compliance with the AVCC’s Code—including the publication of adverse findings—Australia has a far more reputable quality assurance system for offshore provision, which is an essential element in promoting openness among our trading partners.

The development of the MCEETYA National Protocols for Higher Education Approval Processes has had a similar role in relation to the regulation of foreign transnational higher education programs being offered in Australia. This document sets out the standards expected of universities, irrespective of whether they are existing providers or new entrants, locally-based or of international origin, providing a clear example of the ways in which institutional standards can be ensured in an open international environment. Such actions by governments set important precedents that reassure the education community that new universities, whether of local or foreign origin, must be consistent with the character and standards expected of Australian universities.

3.3 
Play an active role in international activities addressing quality assurance of higher education

As well as addressing regulatory issues relating to Australian exports and imports, Australia is well-placed to contribute to international debate. As noted above, a nationally-based response to the challenges posed by international education is for local quality assurance systems (such as AUQA) to ensure that they address the international component of institutional activities. Widely discussed internationally-based strategies include the promotion of increased cooperation between national quality assurance agencies, the creation of internationally agreed standards, and the formation of new quality assurance bodies with an international mandate. Such strategies would facilitate an international convergence in higher education quality assurance, and may be able to achieve enhanced international mobility of students, professions and qualifications, greater protection of the consumers of international education services, increased competitiveness for high quality exporters and more robust protective filtering methods for importing states.

It is commendable that members of the Australian higher education community are actively participating in—and sometimes hosting—many of these international forums, including conferences organized by UNESCO (the ongoing Global Forum on International Quality Assurance, Accreditation and the Recognition of Qualifications in Higher Education) and the OECD (series of conferences variously on trade in educational services, cross-border education, and international quality assurance).

In this light, we commend Australia’s decision in late 2002 to ratify the “Convention on the Recognition of Qualifications concerning Higher Education in the European Region” (commonly referred to as the “Lisbon Recognition Convention”), developed by the Council of Europe and UNESCO. This will help to facilitate mutual academic recognition and mobility of qualifications amongst signatory countries, and other countries and regions, including Asia, may choose to join in the future. A related document included under the Convention is the “Code of Good Practice in the Provision of Transnational Education”, which Australia helped frame, and which can play an important role in assisting with consumer protection and quality assurance in this field. 

Just as domestic codes lack credibility if they are not enforced (and not seen to be enforced), it will be necessary to put a mechanism in place to ensure Australia’s compliance with the international Codes it has signed. It is not yet clear whether monitoring compliance with the Code of Good Practice in the Provision of Transnational Education will be the responsibility of AUQA, DEST, an industry self-regulatory body (which would need to have teeth), or some other option, such as an international body. We look forward to advice on this matter in due course.

3.4 
Seek and communicate clarification of key issues

We note that Australia has been an active member of the Working Party on Domestic Regulation and has proposed a necessity test and transparency requirements. Such efforts to further develop and clarify the Agreement are very important, since the implications of this section of the Agreement for education services have been vigorously debated. Such activities need to take place both domestically and internationally, through the OECD, UNESCO and APEC. In our view, the absence of detailed open discussions of such matters has led to significant confusion and anxiety in the educational community in many countries, severely limiting the prospects for progress on education services negotiations in the current round.

Around the world, public educational institutions and education unions are understandably concerned about the future of public funding for education. There is a widely held perception that the GATS will require governments to extend equivalent levels of funding to private providers and foreign providers. Publicly, there does not seem to be any interest on the part of governments to limit other governments’ capacities to fund public education. Several of the most enthusiastic protagonists of trade liberalization in education, the US, Australia and New Zealand have made negotiating proposals to the WTO that explicitly recognize that education is to a large extent a government function and that the private sector should supplement, rather than displace, public provision. However, these statements do not appear to have reassured most education bodies and public providers, principally because the proponents of trade liberalization have not effectively explained the practical significance of Market Access and National Treatment undertakings on funding for education. 

This is a difficult technical area, and public clarification of several points is required in the current round of negotiations. It is apparent that National Treatment and Market Access principles do not apply to government procurement. There is considerable disagreement both in Australia and overseas, about the extent to which different types of subsidies (such as funding of student places and research funding) would constitute government procurement, and thus be exempted from coverage under the GATS. The fact that local students make co-payments and are increasingly privately funded further confuses this issue. Australia’s GATS undertakings, like those of several other WTO members, explicitly apply only to private education services, however the meaning of the terms employed to make this distinction between public and private provision remain unclear and a cause of concern for the education community. 

Australia could alleviate these concerns by providing legal opinions on the implications of GATS for existing forms of government funding. We believe that such advice has been obtained by the Commonwealth and provided to state governments during earlier consultations, however there is a serious lack of authoritative information on these issues in the public sphere in Australia, and the resulting void has fuelled opposition to further undertakings. 

Australia can play a role in seeking to clarify such issues, and help to ensure that public debate is well informed. The present inquiry is a commendable contribution to this process. 
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