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14th May 2001

The Secretary,
Senate Foreign Affairs,
Defence and Trade References Committee
Parliament House
Canberra ACT 2600

Dear Sir,

INQUIRY INTO RECRUITMENT AND RETENTION OF DEFENCE
PERSONNEL

This advice is the response to the invitation for submissions to the Senate on
current recruitment and retention measures for Australian Defence Force
personnel.

Following is the ACTU document entitled ‘Conditions of Service in the
Australian Defence Force'.

Forwarded also for the information of the Committee are the following
documents:

» Extract from the Industrial Relations Act 1999 (Qld}, Part 3, ‘Long Service
Leave’

» ACTU Policy ‘Reservists Called Out for the Defence of Australia’, May
1995.

*  Working Paper and Position Briefs for the ACTU Policy ‘Reservists Called
Out for the Defence of Australia’, May 1995.

It is advised that the undersigned, the appacintee of the ACTU as its
Representative on the Defence Reserves Support Council, is available should
an oral submission be required.

Bill Thompson
ACTU Representative

australan Councd ot Trace Urions




ACTU SUBMISSION
RECRUITMENT AND RETENTION

Introduction

A citizen on entering service with the Australian Defence Force foregoes many of the
rights and privileges enjoyed by those in the civilian workplace. in peacetime in
Australia however, the Australian Councit of Trade Unions considers, as a
fundamental principle, that ADF personnel should share the conditions of service,
occupational health and safety standards and remuneration at levels not less
comparable to that of their civilian contemporaries. When training for war, or when
in direct support of operations or on active service this clearly may not always apply.
Historically, additional measures, some unigue to service life, have been introduced
in recognition of the demands placed upon individuals when they undertake service
peculiar to that of the armed forces.  This document is not intended to diminish
those measures, many of long standing, but seeks to enhance them, and in some
instances indicates, where they are deficient or should be refined.

ADF Employment Principles

The ACTU sets out below those matters considered to be of concern, that are
relevant to the recruiting and retention of ADF personnel, including Reservists.

In formulating a system of personnel administration for an enterprise, the ACTU
expects employers to adhere to not less than the minimum standards prescribed by
legislation, including equal employment opportunity, merit based selection
procedures and equity in the workplace. Of course, in the instance of the ADF,
minimum standards should be exceeded and scrupulously maintained in an
organisation where the highest standards of morale are essential if the national
interest is to be preserved.

It is understood that it is the intent of the ADF that the deployment standards
required for full time duty and on operations, for both part time and full time
personnel are to be equal. There is then a need to ensure that as far as practicable
there is an alignment of the conditions of service for part time personnel with those
undertaking full time service. It follows, therefor, that the two forms of service must
be similarly resourced, and that training is provided to part time personnel to the
level stipulated in the notice of call out.

In addition, the principle of equity needs to be an ethos reinforced in training to the
extent necessary for acceptance by all ADF members. Equity should be an evident
virtue of the organisation. The Defence Equity Organisatien-‘Guiding -Principles-and- -
Defence Equity Standards’ is a publication worthy of circulation to sub-unit ievel and
used as a standard reference text for all promotion courses.
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Reservists

There are employment elements that have particular application to Reservists, who:

Need to be encouraged to contribute to the ADF by the removal or reduction of
disadvantages which accrue to Reserve service;

Need the combining of civilian employment and defence service in 2 manner that
is complimentary to the interests of the employee, the employer and the nation;

Require minimisation of the personal disrupticn of call-out to Reservists and their
employers and, at the completion of such service, provision of prompt
reinstatement to civiian employment. The exercise of the principle ‘managed
in - managed out’, to ensure a seamless transition into and out of both the ADF
and the civilian position.

Need the prohibition, by legislation, of discrimination resulting from their service
with the ADF. This includes the requirement for comprehensive descriptions of
both direct and indirect discrimination, examples of acts of commission and
omission, to be defined by regulation, together with a mechanism for
enforcement when breached. The provision of a means of appeal to an
independent conciliator and arbitrator, who is affordable to a reservist with fimited
financial resources, is necessary as a matter of equity.

Conditions of Service

In reviewing the general conditions of service and other matters relevant to ADF
recruitment and retention, it is considered that a number of issues deserve close
attention. There is a need, however, that the items listed below are not examined in
isolation from the other administrative arrangements, long existing and not in
contention. It is appreciated that a holistic approach to a review is essential to
ensure that the solving of a problem in one area does not create a problem
elsewhere. The items of ACTU concern are:

Health Standards

The requirement for prospective applicants to attain high medical and dental
standards on appointment or recruitment to the ADF is not at issue. it is
considered, however, that appropriate measures be developed to enable the
maintenance of the required standards by Reservists who, uniike full time
members, do not receive medical and dental care from Defence Health Services,
except when on duty.

The health care entitiements of Reservists performing 100 days continuously,
but not on ‘full time service’ (as occurred recently for ‘'OPERATION GOLD’) need
to be addressed. It is recommended that Reservists when similarly employed
be entitled to the same health care as full time members when the period of
continuous service exceeds 40 days.
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Health Standards contd

To ensure entry health standards are maintained during Reserve service,
membership in a heaith fund, as a condition of service, could be required. A
subscription ‘allowance’, at an appropriate rate to ensure that the Reservist's health
continues at the standard needed for priority deployment, would be efficient and
complementary to existing health administrative arrangements.

There would be no impediment to treatment by ADF medical and dental services,
when the Reservist is on full time service (during which the health fund subsidy
would be suspended). To facilitate administration and for the convenience of ful
time personnel who continue service in a part time capacity, Defence Health may
well be the convenient fund to provide the coverage. Funding the ‘gap’ would
also need to be considered. There may be need for similar arrangements for
currently serving Reservists who are members of other funds.

The critical issues wouid be the maintenance of health standards required for
operational deployment with health funds willing to accept the necessary
administrative arrangements.

It is noted that the question of health care has been recently expiored in the
Australian National Audit Office, ‘Australian Defence Force Reserves’, Audit
Report No 33 2000-01, (paragraph 6.69 refers).

Long Service Leave

The provisions in the ADF ‘Instruction 2701 — Long Service Leave’ (AL3 12 (Aug 98),
are inequitable for Reservists and its setting out is unnecessarily compiicated. The
LSL entittements for fuil time and part time members are calculated in entirely
different ways. This leads to a disproportionately lesser entitlement for the
Reservist.

Credits for full time service accrue at the rate of three tenths of a month (nine
days) for each completed calendar year of service (paragraph 6.a, refers).
Looked at in another way, the amount of ordinary time actually worked in a
completed year for full time service, is a lot less than a calendar year. For
example, in the 52 weeks of each year, there are deductions for 4 or 5 weeks for
annual leave (depending upon location in Australia), 96 or 94 days, weekends,
plus about 10 public holidays (depending upon the state or territory in which the
member serves). The total is about 230 days each year persons are obligated
to work. (Note that rostered days off and periods of stand-down, being
discretionary matters, have been excluded from the above calculations). Put
another way, ADF personnel on full time duty are presently required for duty for
about 63% of each calendar year.
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Long Service Leave, contd

» The ADF Instruction also states, in paragraph 6,b in regard to the rate of accrual
of long service leave credits with the 'Reserve Forces’, “Each day on which a
member rendered not less than six hours reserve service...and for which the
member received a full day’s reserve service pay, is to count for the purpose of
establishing a period of service in respect of which long service leave credits are
accrued at the rate described...”.

» This clearly excludes the parades of two and three hours that Reservists
commonly are required to attend as part of their obligation to attain 'efficient
service’ status. The service required of Reservists, of parades of two or three
hours, should be admissible service and included in the calculation of the LSL
entittement. The exclusion of ‘parades’ puts the Reservist in a lesser position
compared to their full time counterpart.

» There is a further disadvantage to the Reservist. The reader of the Instruction wiil
conclude that a Reservist is required to render 365, six-hour paid days to be
deemed to have completed one year of service for the purpose of calculating
LSL. This contrasts with the 230 days or so days of service required of full time
ADF members. Clearly, there is an anomaly in the Instruction, which works to
the disadvantage of the Reservist. The question of equity arises.

» The comments on leave provisions in the ANAO Audit Report No 33 quoted
above (paragraph 6.70 refers), are also noted. In particular the payment of
leave loading and penalty rates to civilian part time and casual employees and
the denial of such payments to Reservists, raises further concerns.

Offered for consideration, as an appropriate alternative example of how LSL can be
calculated for part time employees, is an extract from the ‘Industrial Relations Act,
1999', Part 3. The provisions in this Queensland legislation for long service leave
calculate LSL for part time staff using the number of hours worked not the number of
full days worked. It is a useful text for the purpose of comparison.

Pay and Allowances

Pay and allowances are perennially contentious subjects. The processes and
raticnale of how pay scales are compiled and allowances formulated, needs to be
widely disseminated. Ideally, the processes should be weli known and understood
by all parties. Where linked to public sector or cther industry standards, then the
nexus should be disclosed and explained. 1t is noted that the various service
newspapers publish the findings of the Defence Force Remuneration Tribunal and
that needs to continue. The understanding of employment rights and obligations is
that of continuing self-education throughout the working life.
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Pay and Allowances contd

Recommended areas for development of existing processes include the following:

The Tribunal admits to its deliberations the Returned and Services League and
the Armed Forces Federation of Australia as intervening parties. Both these
bodies, however, are considered to lack the industrial expertise that might be
anticipated of those who offer to represent employees of the ADF. In industrial
relations one needs to anticipate rather than to look back and to be aware of the
developing changes which are a continuum in industrial relations and human
resource management.

A review of the DFRT web site states, under the heading ‘Industrial Democracy’,
“The Tribunal has a strong commitment to the adoption of participative practices
involving staff in decision making. This can be achieved through structures and
processes which involve the sharing of information, authority and responsibility in
the workplace”. How this is achieved in the ADF, where members have to rely
on a benign and employee friendly command structure, in the absence of an
independent body such as a union to represent them, is problematic.

In the above circumstances it may be appropriate to add to the Tribunal, a
nominee of the ACTU, with a requisite background in industriai relations to
advance the interests of ADF personnel. An advoccate, with experience in
industrial relations tribunals, one who is well versed in the circumstances of the
contemporary Australian workplace, when supported by the independent ACTU,
will clearly contribute to the essential transparency of the process for providing
wage justice for service women and men.

Advocacy by the ACTU, if accepted, should be at the cost of the Australian
Govemment. It may be noted ADF personnel, are not represented by a union
with industrial registration in the usual industrial or conciliation and arbitration
tribunals, or affiliation to the ACTU. To that extent, remittance to the ACTU for
all travel and accommodation expenses in any intervention or appearance at the
Tribunal, in the above circumstances, is considered appropriate.

The pay, allowances and conditions of service are major moraie factors and are
the means by which ADF personnel measure the worth placed upon them by the
nation. It is considered that many uniformed personnel may have justifiable
reservations regarding the independence and effectiveness of parties to the
present arrangements and of those who purport to advance their employment
interests. This is stated without disrespect to the existing and past members
and staff of the Tribunal, or to intervening parties. -
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Recruitment and Retention

It is obvious that the ADF has to compete on the labour market for recruits. Of those
who gain employment in the general labour market, about two thirds will be
employed full time.

Apart from those recruited for officer or specialist appointments, the group most
sought by the ADF are those who meet the standard for general enlistment at base
level. Those who are available to undertake the lengthy periods of recruit and initial
employment training will nearly always have to undertake the training in locations
distant from their usual place of residence.

In the recruitment of reservists there are further aspects for consideration. These
include a more flexible approach by the ADF in enabling the Reservist to move into
and out of part time service without detriment to the civilian job and an ADF
personnel administration that reflects the demands made upon the Reservist by
family responsibilities and the civilian employer.

The Australian workptace has become increasingly casualised. Over one in three
employees are not in permanent employment and many see no prospect of
achieving it. For them the future is of intermittent part time and casual employment
for the rest of their working life. They hold jobs that are frequently low paid, often
with poor prospects for gaining skills or advancement. Those employees with family
responsibilities usually seek two or three part time jobs in order to meet their family
obligations. There are instances of couples, with responsibilities for children, with
five part time or casual jobs between them.

This large pool of potential recruits may not be considered an ideal source by the
ADF. There may, however, be much less choice in the future, when the ADF
selects its recruits. It will have to cut its cloth according to a competitive labour
market, by offering attractions not offered by other employers. For the Reserves,
permanent casual workers may present as a recruiting cpportunity worth pursuing.

Part time and casual employees are not as a group less fit for service in the ADF.
They are a group who, in many instances through no fault of their own, are excluded
from full time, permanent employment in the Australian workplace, one that does not
provide full time permanent jobs for all. The present labour market has seven job
seekers for each full time vacancy, with an unknown number of discouraged job
seekers that do not bother to apply.

The discussion points below are a summary of the factors that the ADF must
address to counter the difficulties experienced with recruiting:
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Recruitment and Retention, contd

The recruitment objectives of the ADF should aim to reflect, as near as
practicable, the gender and ethnic composition of Australian society. Verbal
fluency and written ability in languages in addition to English should be given
favourable weighting in the assessment of the prospective recrutt.

Recruitment conditions of service should be based on a fixed term of
engagement, linked to a guaranteed offer by the ADF, for the opportunity to
acquire agreed skills and qualifications that have civil recognition.

For those who undertake a specified minimum period of full time service, say
two years, followed by a commitment to one year of efficient part time service,
the conditions of service are should include assisted re-settlement in civilian
life. This may inciude provision of job placement, travel to a new location
and temporary accommodation.

For those who render operational or active service, the opportunity should
exist for government assisted education at tertiary level. in addition, for those
who have rendered say, five years of service or more, a waiver or reduction of
higher education charges should apply.

A guarantee should come from the Australian Government that the minimum
ADF salary paid to a full time member will be above that which presently
requires the payment of the Family Supplement.

Members who render five years service should be given financial and other
additional benefits deemed appropriate to securing their retention and
continuation of service. This could include loan assistance for the purchase
of a house.

For the purpose of calculating LSL, a year of part time service should be
deemed to be not more than 230 days. When service is rendered in parts of
a day, increments that total six hours should to be counted as one day of part
time service..

At the termination of service of the member, a record of service should be
fumished that details, in terms easily understood by prospective civilian
employers, the attainments and experience of the member.

The payments of salaries, allowances and other entitlements be prompt when

due. The failure of the ADF, in particular the Army, to meet this basic
requirement has been a source of compiaints to the ACTU.
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Recruitment and Retention, contd

= A comprehensive handbook detailing conditions of service should be on
individual issue to every member of the ADF.

OTHER CONDITIONS
Superannuation

Superannuation for part time service is now an established entitlement in civilian
employment in Australia. This is required to flow to Reservists and should occur
promptly. The provision of superannuation for part time members needs to match
or exceed the requirements impcsed upon civilian employers in terms of the
Superannuation Guarantee Levy, portability and contributions. The ACTU endorses
the views expressed in the ANAO Audit Report No 33 ‘Australian Defence Reserves’
(paragraph 6.68 refers).

Tax

Tax is one of the most vexing guestions regarding the ADF conditions of service for
Reservists. The general conclusions set out in the above report (para 6.71 refers),
indicates the difficult task ahead to ensure that the tax regime is fair to all ADF
members.

The removal of the tax concession from Reservists, if deemed to be part time
employees, may be a future determination of the Australian Tax Office. It may have
justification under tax legislation, but from a recruitment and retention point of view, it
is the least attractive, last resort, option.  One can recail when the tax exemption
was removed some years ago, the result was a large number who quit the
Reserves. If there is to be a future removal of the tax exemption it must be
accompanied by appropriate compensation and a comprehensive explanation
provided to all Reservists, if the episode is not t0 be repeated. :

Conclusion

Finally, it is strongly held by the ACTU that the taxation question for Reservists
would need to be resclved when most, if not all, matters of pay, allowances and
conditions of service for the ADF generally, have been aligned. As stated earlier in
this document, the ACTU considers that these items need to be considered as a
whole if successful recruiting and retention targets for the ADF are to result in
outcomes deserving of those who are dedicated to the defence of Australia.

N -
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to the extent that the law, instrument or order provides an employee with a
benefit that is less favourable to the employee.

PART 3—LONG SERVICE LEAVE

Division 1—Definitions for pt 3

Definitions for pt 3
42. In this part—
*continuous service” of an employee means—

{a) in section 507—ithe period of continuous service the employee 1s
taken to have had with an employer under section 50(4). and

(b) elsewhere—the employee’s continuous service with the same
employer (whether wholly in the State, or partly in and partly
outside the State).

“owner’’ of a meat works includes a person who carries on the business of
the works.

“period between seasons’ includes the period between—
(a) the end of 1 season and the start of the next season; and

(b) for a particular employee—the day the employee stops
employment in 1 season and the day the employee starts
employment in the next season.

“season’ means a period (whether falling completely in | calendar year or
partly in 1 calendar year and partly in the next calendar year) when—

(a) for the sugar industry—

(i) sugar cane is delivered to, and crushed at, a sugar mill; or

-
b

Section 50 (Entitlcment—employees in sugar industry and meat works)



s 43 6() 5 43
Industrial Relations No. 33, 1999

(ii) sugar cane is harvested, or farm work is performed, in the
sugar industry; or

(b) for a meat works—stock are delivered to, and slaughtered at, the
WOIKS.

Division 2—Employees generally

Entitlement

43.(1) This section applies to all employees, other than seasonal
employees.

(2) An employee is entitled to long service leave on full pay of—
(a) for the first 15 years continuous service—13 weeks; and

(b) if the employee has completed at least a further 5 years
continuous service—another period that bears to 13 weeks the
proportion that the cmployee’s turther period of continuous
service bears to 15 years.

(3) An employee is entitled to a proportionate payment for long service
leave if—

(a) the employee has completed at least 10 but less than 15 years
continuous service; and

(b) the employee’s service is terminated by—
(i) the employee’s death; or
(ii) the employee; or
(iii) the employer, for a cause other than serious misconduct.

(4) Long service leave is exclusive of a public holiday that falls during the
period of the leave.

(5) An employee who is entitied to long service leave elsewhere than
under this Act, is entitled to leave that is at least as favourable as the

entitlement under this section.

(6) In this section—
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“proportionate payment” means a payment equal (o the employee’s full
pay for a period that bears to 13 weeks the proportion that the
employee’s period of continuous service (stated in years, and a fraction
of a year if necessary) bears 10 13 years.

Working out continuity of service for service before 23 June 1990

44.(1) This section applies to service of all employees who are not casual
employees before 23 June 19908

(2) The repealed Industrial Conciliation and Arbitration Act 1961,
sections 17, 18, 19 and 20, applies to—

(a) the determination of the employee’s continuous service before
23 June 1990; and

(b) the calculation of the employee’s entitlement to long service leave
in relation to continuous service before 23 June 1990.

Taking long service leave

45.(1) The commission may insert in an industrial instrument
provisions—

(a) about the time when, the way in which, and the conditions on
which, long service leave may be taken; or

(b) to the effect that leave in the nature of long service leave taken,
before the provisions take effect, by an employee bound by the
instrument must be deducted from the long service leave that the
employee becomes entitled to under the provisions.

(2) An employee and employer may agree when the employee is to take
long service leave.

(3) If the employee and employer can not agree, the employer may
decide when the employee is to take leave by giving the employee at least

3 months written notice of the date on which the employee must take at least
4 weeks long service leave.

(4) Subsection (3) applies subject to an industrial instrument.

8 In all other circumstances, see part 6 (Continuity of service and employment).
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Payment for long service leave

46.(1) The employer must pay the employee for long service leave at the
ordinary rate being paid to the employee immediately before the leave is
taken.

(2) However, if the employee is, immediately before taking the leave,
being paid at a higher rate than the ordinary rate, the employer must pay the
employee at the higher rate.

(3) An employer must not reduce an employee’s usual rate, before an
employee starts long service leave, with intent to avoid the employer’s
obligation under subsection (2).

(4) Tf satisfied an employer has done so, the commission may order the
employer to pay the employee at the usual rate even though the employee
was 1ot being paid the usual rate immediately before starting leave.

(5) If, during the employee’s leave—

(a) the ordinary rate is increased above the higher rate——the employer
must pay the employee at the increased rate for the part of the
leave period that the increased rate applies to; or

(b) the ordinary rate is reduced—the employer may pay the employee
at the reduced rate for the part of the leave period that the reduced
rate applies to.

(6) In this section—

“ysual rate” the rate at which the employee is being paid for ordinary time,
being a rate that is higher than the ordinary rate.

Division 3—Casual employees

Continuity of service—additional considerations for casual employees

47.(1) The service of an employee (a “casual employee’”) who is
employed more than once by the same employer over a period is
continuous service with the employer even though—

(a) the employment is broken: or

(b) any of the employment is not full-time employment; or

Ry
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(c) the employee is employed by the employer under 2 or more
employment contracts; or

(d) the employee would, apart from this section, be taken to be
engaged in casual employment; or

(e) the employee has engaged in other employment during the period.

(2) However, the continuous service ends if the employment is broken
by more than 3 months between the end of | employment contract and the
start of the next employment contract.

(3) In working out the length of an employee’s continuous service—
(a2) the following service must not be taken into account—
(i) service by the employee before 23 June 199,

(ii) if the employee only obtained the entitlement because of the
enactment of the repealed Industrial Relations Reform Act
1994, section 179—the employee’s service between 23 June
1990 and 30 March 1994; and

{b) subject to subsection (2), a period when the employee was not
employed by the employer must be taken into account.

{4) This section does not limit any other entitlement to long service leave
that an employee may have.

Taking long service leave—alternative provision for casual employees

48.(1) An employer may agree with a casual employee that the
entitlement to long service leave may be taken in the form of its full-time
equivalent.

Example—
If an cmployce—
(a) is entitled to be paid for 260 hours long service leave; and

(b) works under an award that provides for a full-time working week of
40 ordinary working hours;

% Section 17 (Detinitions for pt 1)
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the employee and the employer may agree that the employee take 6!/, weeks
leave (260 = 40 = 61/5).

(2) This section applies subject to a provision in an industrial instrument
about the employee’s long service leave.

Payment for long service leave

49,(1) The minimum amount payable to a casual employee for long
service leave is worked out using the formula—

actual service x 13 x hourly rate.
52 15

Example—

An employee who worked 15 600 ordinary working hours over a 135 year period and
is being paid an hourly rate of $10 would be entitled to be paid—

15600 x 13 x $10
2 15

= 260 x $10
= 52600

(2) If a dispute arises between an employee who is paid at piecework
rates and the employer about the rate the employee should be paid for long
service leave, the commission may decide the rate payable.

(3) An employee and employer may agree on the times when, and the
way in which, the employee will be paid for long service leave.

(4) The commission may decide any matter relating to payment for long
service leave that the employee and employer can not agree on.

(5) An amount payable for long service leave becomes payable at a time
agreed between the employee and employer or, if they can not agree, at a
time decided by the commussion.

{6) In this section—

“actual service” means the total ordinary working hours actually worked
by an employee during the employee’s period of continuous service.
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“casual employee” means an employee mentioned in section 47(1).10

“hourly rate” means the hourly rate for ordinary time payable to the
employee—

(a) if the employee takes the long service leave—on the day that the
employee starts the leave; or

(b) if the employee’s employment is terminated—on the date that the
termination takes etfect.

Division 4—Seasonal employees

Entitlement—employees in sugar industry and meat works
50.(1) This section applies to the following seasonal employees—

(a) an employee employed in scasonal employment in the sugar
industry; or

(b) an employee employed in or about meat works in seasonal
employment by the meat works owner.

(2) The employee is entitled to long service leave on full pay of at least
the number of weeks worked out using the following formula—

section 43 entitlement x actual service.
15
Example—
An employee who worked half of each year, over a 15 year period, is entitled to
half the section 43 cntitlement, that is, half of 13 weeks leave or 6!/ weeks leave
(13x7.5=6/5).
15
(3) Service with the employer of an employee engaged in harvesting

sugar cane or farm work in the sugar industry before 23 June 1990 must
not be taken into account in working out the length of the employee’s

continuous service.

10 Section 47 (Continuity of service—additional considerations for casual
employees)
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(4) A period between seasons when the employee is not employed by the
employer must be taken into account in working out the length of an
employee’s continuous service if—

(a) in | season—the employee’s service with the employer continued
until the end of the season or until an earlier day when the
employee’s employment was terminated by the employer; and

(b) in the next season—the employee’s service with the same
employer started on the season’s opening or on a later day in the
season when the employer required the employee to stast
employment.

(5) If an employee is employed by the employer between seasons, the
part of the period between seasons when the employee is employed must be
taken into account in working out the length of the employee’s actual
service.

(6) An employee who is entitled to long service leave elsewhere than
under this Act, is entitled to leave that is at least as favourable as the
entitlement under this section.

(7) In this section—

“actual service” means the total ordinary time actually worked by an
employee during the employee’s period of continuous service.

“section 43 entitlement” means the entitlement to long service leave of an
employee under section 43.

Taking long service leave—employees in sugar industry and meat
works

51.(1) This section applies to the following seasonal employees—

{a) an employee employed in seasonal employment in the sugar
industry;

(b) an employee employed in or about meat works in seasonal
employment by the meat works owner.

{2) An employee may take long service leave between seasons.

(3) If an employee takes leave between seasons, the leave is taken to have
started when the employee last ceased employment with the employer.
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Other seasonal employees

52. The commission may decide the entitlement to long service leave of
an cmployee—

(a) who is employed in secasonal employment, but who is not
employed—

(i) in the sugar industry, or
(ii) in or about meat works; or

(b) who is employed in other periodic employment that is not defined
as casual employment by the relevant industrial instrument.

Division 5S—Miscellaneous

Payment instead of long service leave on termination

53.(1) An employer must not make, and an employee must not accept,
payment instead of long service leave except on termination of an
employee’s employment.

Maximum penalty—40 penalty units.
(2) A person must not enter into an arrangement under which—

(a) an employee or the employer terminates the employee’s service
with the employer; and

(b) the employer pays the employee for all or any long service leave
that the employee is entitled to; and
(¢c) the employer re-employs the employee within a period,
commencing on the termination date, equal to the period of long
service leave that payment was made for.
Maximum penalty—40 penalty units.

(3) If a magistrate finds that a person has contravened subsection (2), the
magistrate may, in addition to any order the magistrate may make imposing
a penalty, make any other order the magistrate considers appropriate.
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Payment instead of long service leave on death

54.(1) This section applies if an employee entitled to long service leave
dies—

(a) before taking the leave; or
(b) after starting, but before finishing, the leave.

{2) The employer must pay the employee’s legal personal representative
any amount payable for thé employee’s entitlement to long service leave that
has not been already been paid.

(3) If the employer does not do so, the employee’s legal personal
representative or an inspector may recover the amount as unpaid wages.!!

Continuity not broken by service in Reserve Forces

55.(1) An employee’s service in the reserve forces is taken to be
continuous service with the employer who employed the employee
immediately before the employee starting service with the Forces.

(2) In thus section—

“reserve forces” means the Australian Naval Reserve, Australian Army
Reserve or Australian Air Force Reserve.

Recognition of certain exemptions
56.(1) This part does not apply te an employer if—

(a) the commission has exempted the employer, under the repealed
Industrial Conciliation and Arbitration Act 1961, from the
application of long service leave provisions in that Act or an
award; and

(b) the exemption is in force.

(2) On application, the commission may revoke an exemption.

1l Sce section 399 (Recovery of unpaid wages etc.).
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Person may be “employer” and “employee”

57. If in performing duties in a calling a person is an employee, the
person is entitled to long service leave as prescribed under this part despite
the person being, by definition for this Act, an employer because of—

(a) the person’s engagement in the calling; or

(b) the position the person holds in the calling.

PART 4—REVIEW

Review of general employment conditions

58.(1) On application by the Minister, an organisation or a State peak
council, the full bench may review a condition under this chapter.

(2) The full bench must, before 30 June 2000, review an entitlement to
long service leave under this chapter.

(3) The full bench may, by a general ruling under section 287,12
substitute the condition with another condition that is no less favourable.

PART 5—EQUAL REMUNERATION FOR WORK OF
EQUAL OR COMPARABLE VALUE

Definition for pt 5
59. In this part—

“equal remuneration for work of equal or comparable value” means
equal remuneration for men and women employees for work of equal
or comparable value.

12 Section 287 {General rulings)
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ACTU POLICY: RESERVISTS CALLED-OUT FOR
THE DEFENCE OF AUSTRALIA

INTRODUCTION

The ACTU accepts that narional decisions on the structure of Australia’s Defance Forces
require from par-time Army, Air Force and Naval Reservists z role that is vizal to the
effecriveness of the Defence Force.

Today, Defence Reservists represent over one-third of the rotal strength of the Australian
Defence Force. Reservisis now have specific roles in defending Ausmalia in short warning
conflicts, both as individuals and as formmed units. In a few arsas Defence Reservists hava
assumed full responsibility for a specific operational capability. Defence Reservists are
therefore a fundamenral part of Australia’s Total Defence Force. ‘

Reservists are also emplovess and business owners, they are family members and many of
them are members of unions. Ninety-five percemt of their working lives, before and after
any period of defence service on call-our, is devored to a civilian career.

This document sets out the ACTU policy on Reservist’s call-out for the defence of Australia
in siruations short of war or defence emergencies.

VISION
The ACTU proposes the establishment of

A ‘Charter for Defence Reservists, Emplovers and the Ausiralian Government on Call
Out for the Defence of Australia’.

The Charter would provide, in situations short of war or defence emergencies, mechanisms
for the regulation and conduct of call-out procedures that are effective for the purposes of
the call-out and reascnable towards the interests of the employess and employers involved.

A member of the Australian Defence Force, Regular member or Reservist, is a citizen who

“is to be accorded all the rights and respoasibilities that Austrzlian citizenship entails to the
limits only of the inherent obligations peculiar to service with the Australian Defence
Force.

In the tase of Reservists, who have both a full time civilian career as well as a part-time
Reservist career, effective protection of the interests of the Reservists and their employer
requires statutory provisions that:

= ' Encourage Reservists to make their contribution to the Australian Defence
Forces by the removal or reduction of the disadvantages which accrue 1o
Reservists called out in the defence of Aus:rzlia;
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Provide for the combining of civilian employment and defence service in a
manner which is complementary to the interests of the employee, the employer
and the nation;

Lessen the personzal disruption of call-out to Reservists and their emplovers, and
at the completion of such service, provide subsequent prompt reinstatement of
the Reservists to their civilian employment, and

Prohibit by legisiation discrimination against Reservisis resulting from their
service with the Australian Defence Force.

PURPOSES

The objects of the policy position on call-cut are:

(a)

(®)

{c)

To encourage part-time carser service by Reservists in the Defence Force, by
eliminating or minimising the disadvantzges to emplovees and to their civilian
careers thar can result fram such service.

To minimise the disruption to the lives of Reservists while performing service in
the Defence Force, as well as to thelr employers, by providing for the prompt
re-employment of Reservists upon their completion of such service.

To ensure that individuals that bezcome involved in the Dafence Reserves are not
discriminzted against because of their service in the Defence Force.

KEY STRATEGIES

Thres Key Strategies support the purpeses of this pelicy:

Enactment of effective legislation protecting the civilian career of Defence
Reservists. To be effective, legislation nesds to be comprehensive in the scope
of its protections and the detailing of its provisions, it needs to be expressed in
plain English easily understandable to the empioyer and the Defeance Reservist,
and its provisions must be enforceable within the resources made available to the
Reservist or the Reservist's family.

The design of legislation should:

- Establish the Australian Government as a model employer, with State
Territory and Local Governments encouraged to adopt similar
legislation.

- Provide comprehensive descriptions and definitions of the

disadvantzages in employmsnt against which the Reservist will be
protected.
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Provide for exemption for employers and employess from
obligations in carefully defined circumstances, in partcular, in
the sirvation of undue hardship.

Provide protections for the widest range of persons likely to
have their employment disadvantage because of their defence
service, including:

(1) Volunteers.

(i1) ersons who act as advocates or witnesses in acdon to
have protections given under the legislation enforced.

(ii)  Temporary employees.

Provide comprehensive descriptions and definidons of rights
protecrions and remedies afforded Reservists.

Provide for assistance to Reservists in the investigation of their
complaints about the actions of their employers affecting the
Reservist’s emplovment, and in the enforcement of Reservist's
rights under legisladon.

Require appropriate authoritdes to report annually on the
complaints of Reservists and the results of investdgatons and

the results of investigations and action befors the Courts.

Provide for periodic review of the legisladon jointly by the
Government, emplovers and the ACTU.

Provide for reu-ospecti{zely of new legislation to the date (1988)

. of the amendments to the Defence Acr thar made Reservists

subject to “call out”.

Establishment and marntenance of co-operative employer/Reservist work
_relationships sharing a commitment to the defence of Australiz To be
mainmined leading up to and during a period of defence service, the
employer/Reservist work reladonship needs to be supported by Defence
procedures regarding contnuous defence service oblizatons that:

Provide for reasonable warning to the employer ad the Reservist
of any impending obligation.

Provide for determination of availability of Reservists for call-
out through flexible arrangements rather that by direction.

2AR
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*  Protection of the economic and legal interests of the Reservist and his or her
Samiy. These interests include:

- Income

- Superannuation, and

- Insurance, and,

as may be relevant to the circumstances of individuals,
- __ Hire purchase agreements

- Partnerships

- Child support

- Agricultural re-establishment

- Rehabilitation

- Bankruptcy

- Rights regarding limitation periods
- Educational opportunities

244



WORKING PAPER AND

POSITION BRIEFS FOR

“ACTU POLICY — RESERVISTS

CALLED-OUT FOR THE

DEFENCE OF AUSTRALIA’

G McMahon B Thompson
APESMA QLD ASU QLD SERVICES BRANCH

May 1895

247



INTRODUCTION

National decisions on the structure of Auvstralia’s Defence Force reguire a roie for Defence
Reservists that is vital to the effectivenass of the Defence Force.

Today, Defence Reservists represeni over ons-third of the total sirength of the Australien
Defence Force. Rsserves now have specific roles in defending Ausrralia in shom warning
conflicts, both as individuals and zs formed unirs. Deafence Reservists are tharsfore z

fundamental part of Australia’s Totzl Defence rForce.

Reservists are also employess or business owmners, they are family members and many of
them are members of unions. Ninety-five percent of their working lives either side of zny
period of defence service on call-out is devoiad 1o a civilian careser.

VISION

The ACTU proposes a policy position on the call-out of reservists for extended periods of
defence service that:

* scognises the importance 10 the rasarvists of both his or her civilian and
defsnce careers.

*  Maximises arrangements whersby the civilian and defence caresrs of the
reservist are combined mto 2 complimentary set of training and development
opportanities for the reservist.

= Realises the benefits of those complimentzry roles to the employer, to the
ermpioyes and to the nation.

PURPQOSES

The objects of the policy position on call-out are:

(2) To encourage noncareer service In the defsncs force, by eiiminating or
minimising the disadvantages to civilian careers and empioyses that can result
from such the service.

(b) To mimimise the disrupton to the lives of persons performing service in the
defence services as well as to their employers, by providing for the prompt re-
employment of such persons upor their completion of such service.

(c) To prohubit discrimination zgainst persons because of their service in the defence
service.

KEY STRATEGIES

*  Enacmnent of effective legislation protecting the civilian carzer of Defence
Reservists. To be effectve, legislztion needs to be comprehensive in the scops
of its protection’s and the detailimg of its provisions, it needs to be expressed in
plain English easily understandable to the employer and the Defence Reservist,
and its provisions must be enforceable within the resources made available to the
Reservist or the Reservists family.

JAR
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The design of legisiation should:

- Establish Governmeant as 2 mode! employer.

- s 1

- Provide comprehensive descripuons and definitions  of the
disadvantages in employment against which the reservist will be
protecied.

- Provide for exsmption for emplovers and employees from obligations
in carefully defined circumstances, i paricular, in the simation of
undue hardship.

- Provide for protections for the widsst range of persons likely o havs
their employment disadvaniaged because of their defence service,
including:

(1  Voluntsers.
(i)  Non-volunreers.

(iii) Persons who act zs advocales or witnesses In actions 10 have
protections given under the legislation enforced.

{v) Temporary emplovess.

- rovide comprehensive description znd definitions of rights protections
and ramedies afforded reservists.

- Provide for assistance to reservists in the investdgation of their
complaints about the actions of their employers affecting the reservists
employment, and in the enforcement of reservists rights under the
legislation. '

- Require appropriate authorities 1o report annually on the complaints of
reservists and the results of investigations and of actions before the
. Courts.

- Provide for periodic review of the legislation jointy by the
Government, employers and the ACTU.

- Provide for retrospectivity of new legisiation to the date (1988) of the
amendments to the Defence Act that made reservists subject to “call-

»

out .

Establishment and maintenance of co-cperative employer/reservist work
relationships sharing a commiznemt to the defence of Austmalia. To be
maintained leading up to and during 2 period of defence service, the
employer/reservist work relationship needs to be supporied by Defence
procedures regarding continuous defence service obligations that:
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- Provide for reasonable wamning 1o the employer and the reservist of
aty impending obligation.

- rovide for determination of the zvailabilities of reservists for call-out
through flexible arrangements rather than by direction.

*  Protection of the economic and iegal interests of the reservist and nis or her
family concerning:

- Incomes

- Superannuarion, and

- Insurance, and,

as may be relevant to the circumstzncas of individuals
- Hire purchase agreements

- Parmerships

- Child support

- Agriculmiral re-estzblishman:

- Rehabilitation

- Bankmuptey

- Rughts regarding limitation pariods
- Educational oppormunities

Individual briefs on each of the positions derived from these strategiss zre attached.

G McMahon W Thompson
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LEGISLATION: GOVERNMENT AS A MODEL EMPLOYER

SITION:

Legislation protecting the empioyment of Defence Reservisis should establish Federal and
State Governments as modsl smployers.

The existing legislation protecring the employment of Defence Reservists, the Defencs Re-
Establishment Act 1965, has never been tesrad before the Courts in its 30 year existence
Regulations for this Act have never been wrinen.

Legal opinion suggests that this is becanse of probable defects in the ]egis}ation
(“probable”, because these defects have never been tested befors the Courts). The
prospects of having to test these defects befors the Courts and the costs of doing so have
been a substantial obstacle to potential ltigants.

One such defect concerns the differsnrial trearment under the Act of emplovess of the”
Crown versus other employess. One 'major example of this is the onus of proof provisions

Dlaced on reservisis in bringing actions before the Courts. Private secror employees have

the beneflt of a reverse onus of proof, In that the Surden is upon the empioyer to prove that

the reservist, proved to have besn penzalised or prejudiced in his or her employment, was so

penalised or prejudiced for some reason other rhan the rezsons alleged by the reservist.

Crown employees appezr to have the more difficult task of having to prove, on the balanes

of probabilities, the employer’s mortivation for disadvantaging the reservisi was the

motivation prohibited by the Acr.

Various surveys of reservists estirnats the percemiage of reservists employed in the public
sector to be berween 30% and 50%. :

Further, current legislation does not include examplies of “model” procedures that could ba
available in the Public Sector for positive treatment of sitarions that conld confront public
sector employers and reservists following longer periods of defsnce service.

PQSSIBIITIES

The first clause in the United States Uniform Services Employment and Re-zmployment
Rights Act of 1994 (hence abbreviated to USERRACt) states:

“It is the sense of Congress that the Federal Government should be a model employer
In carTying out the provision of this Chaprer”.

The onus of proof provisions in Australia’s legistation could be uniform for public secior
eruployess and private sector employees as it is in the United Srates.

tm
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The legisiation could specify spacizal precedurss or avenues for assisung Government
=mployess to resolve employment difficulties 2ssociated with defence service periods. For
example, if it becomes impaossibie or unreasonable to re-employ a reservist in his or her
position within a particular Federal agency, responsibility could be ascribed o an Office in
the Government to identify a position in another Federal agency, a pesition of like senioriry
status and pay for which the reservist is gualified or could become qualified through
reasonable efforts of the second Federal agency. This is provided for in the United States

legislatuon.

PROPOSAT

The Starement of purpose, that Governmenis behizve as model employers with respect 10 the
administration of the empioyment of reszrvists, bz included in the Jegislation.

That the examples described under the heading “Possibilities” above be incorporated into
the legislative provisions of revised or new legisiaiion in Australia for the protection of the
employment of Defence Reservists.
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LEGISLATION: COMPREHENSIVE DESCRIPTIONS OF DISADVANTAGES

DOSITION:

Legisiation protecting ihe employment of Defence Reservists should provide comprehensive
descriptions of the disadvantages in zmploymen: zgainst which the Defence Reservisr will
be protected.

PROBILEM

Existing legisiation in Australia provides 1o the reservist protection against being penalised
or prejudiced in his or her employment:

“Whether by reducing his salary or wagss, dismissing him or in any other way”.

What is meant by “in any other way” has never besn tested in the Courts. It is a meaning
that emplovers and resarvists must b2 clear on, else strong differsnces of opinion can occur
in the workplace spoiling of the employer reservist relationship. The cost of resolving this
issue before the Courts is an additional legal cost presently faced by the reservist with an
unceriain outcome appealabls by a rasourceful employer; these additional legal costs need
10 be met by a reservist (or an employer) bafore the primary legal conrest abow events
and reasons can begin.

DOSSTBITJTTES

The United States legislation provides comprehensive descripions of what constimnres
disadvantages in employment:

* A reservist:

“... shall not be denied azny initial employment, rz-employment retention in
employment, promotion or any benefit of employment ...” and

* A Dbenefit of employment is defined as:

“.. any advanmage, proflt, privilege, gain, stame, account or interest (other than
wages or salary for work performed) that accrues by reason of an empioyment
contract or agresment or an employer policy, plan or practice and includes
rights and benefits under a pension plan, a health plan, an employee stock
ownership plan, msurance coverage and awards, bonuses, severance pay,
supplemental unemployment benefirs, vacations and the opportumity te select
work hours or locations of employment.

PROPOSAL

That revised or new legislation proteciing the employment of reservists contain the detailed
comprehensive descriptions and definitions similar to these contained in the United States
legislation concerning the disadvantages In employment against which the reservist is
protected. :
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LEGISIATION: EXEMPTIONS
POSITION:
Legislation protecing the smployment of DeTfence Reservisss provide for exsmptions Tor

mplovers and employees from their cbligations regarding defence service in carefully
efined circumsiances, in particular, in simzarions of undue hardship.

. (b

o)

To dare the Defence Force has indicated thzt it will adopt an authoritative approach 1o
securing the forces it neads 10 meet a defence requirement short of war or a defence
emergency. The Defsnce Force intends obtzining an annual commimnent from its reservists
declzring their availability for call-out. Persons who are unable 10 make this commitment
may not be allowsd 1o contnue in the Reserve Forces.

The policy proposed elsewhere in this discussion paper is for a more flexible approach to
securing the forces required for situations short of a War or defence emergency. This
approach wouid seek to secure a maximisation of velumeers while maimtaining the
effecriveness of the defence force raissd for the purpoeses of each particular call-out.

“With either approach, hardship simatons will arise in apy call-out scenario. These
situations n=ed to be allowsd for by the legislaton; for example:

* A small business of 6 staff where 2 stzif and the Bess/Owner are mn the same
Reservist unit. This 1s a real exampls dsscribed in the Defence Force’s own
Stzndish Report on the provisions for “call-out”.

*  Reservists under financial difficuldes may, because of those difficulties, be
induced to declare to the Defence Aurhorities that they are available for “call-
out” (s0 as to maintain their reservist incomes) when in fact they are not; for
example, single parents, some self-employed situations, employees keeping their
reservist service obligations secret from their employers, and reservists facing
large debts or bankruptcy. :

*  Businesses that have fallen on bad times while the reservist was on longer
periods of defence service.

* ersons whose family circumstances or employment circumstances have changed
since giving any commirment to call-out to the Defence Force:-

- family illness divorce or other upset
- unemployed reservists obtaining empioyment

- changes of employment to essanrial services or reserved occupations

.

254



- mvolvemen: on critical projezzs for the employer
- changes in locarion of employment

POSSIBILITIES

The legislarion couid make provision for undu= hzrdship cases, the hardship being a result

of significant difficulry or expense having regzrd to:

- the nature and the cost of the aziion expecred of the reservist or employer
- the overall financial resources of the reservist or employer
- the number of persens employad at the employers facility
- the mmpact of any action upon t22 operation of the =mployer’s facility
- the type of operations of the reservist or employer, including the
composition,  structure, functons, geographic  separateness,  and
administration.
The l=gislarion should place the burden of proving undue hardship on the employer in any
circumstances where the employer is claiming an exemption from obligations to re-employ
& reservist at the completion of a defence servize pariod.
Provisions similar 1o the above are contained in the United States legislation.
PROPOSA]

Revised or new legisiation protecting the employment of reservists should includs
provisions putting into effect the types of flexibilites outlined under “Possibilities”™ above.
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LEGISLATION: COVERAGE OF PERSONS PROTECTED

P TION

Legisiation protecting the employment of Defence Reservists should protect e widzst
range of persons likely to have their emplovment disadvantaged because of their defence
service obligations.

PROBLEMS

Existing Jegislation in Austratia does not prorzct the empleyment of Defence Reservists who
volunteer for defence service periods. This conasts with Ausmalia’s National Service Act
whose provisions for protection of employment did apply to persons who volunteersd for
the two-year National Service intake.

Additionally, the denial of prorection for volumteer reservists acts against the policy
proposed in this discussion paper for assembling the defence forces for situations short of
war and defence emergencies through flexible procedurss rather than authoritative
procedures, the former preferred approach benefiting from the amraction of volunteers.

ere are circumsuance of other tvpes of reservists vuinerable to disadvantages in
employment but not covered by existing lsgisiaton. Two of these circumsiances are as

follows:
*  Reservists, or non-reservists such as unjon representatives in the workplace, who
are disadvantaged in their employment because they report on their manager oI
employsr for breaches of the Dsfsnce Re-Establishment Act, or who act as
wimesses or give testimony in support of reservists alleging breaches of the Act.

= Temporary employees require specifically defined coverage, to distinguish them
from persons employed on very short term non re-current work for whom

protections are not sought. Temporary employment is an increasingly common
form of employment in many industries and professions and deserves full

protection.
Both these circumstances are provided for in the United States legislation.
POSSIBILITIES
Thess are discussed under the heading “Problems”

Revised or new legislation protecting the employment of Defznce Reservists in Australia
extended that protection 10

- Volunteers and non voluntesr

N
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Persons who act as represemuatives, advocates Of witnesses for reservists
seeking their entitlements under the legislation

Temporary employess
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LEGISLATION: COMPREHENSIVE DESCRIPTION OF RIGHTS AND REMEDIES

POSITION:
Legislziion protecting :he employment of Delsnce Reservists provide comprehensive

descriptions and definitions of rights, proteciions and remedies afforded reservists by the
legislation.

PROBI.EMS:

The Defence Ra-sstablishment Act appears to be dafzctive In cerain respects ragarding the
richts and protecticns of reservists. For exampie, legal opinion suggests that Defence
Reservists are protecied while travelling to thzir place to report for defence service but may
not be protected for the time they are rravelling {rom their place of dury to home; also
employers may not be prohibited from refusing a person employment because the person
has a defence service obligation.

The re-employment rights provided 1o reservists by the Defence Re-esmablishment Act are
simply stated, and thereby do not give guidance 10 employers and employee I€SEIvists
facing less simple situations; difficulties with interpretation of rights can arise in situations
where the characteristics of the employer’s organisation change or where the reservist has
becoms disabled in some respect vital to the performance of his or her onginal
employvment.

The Act also doss not indicate the compensation that may be paid 1o a reservist successful
in any court acticn.

POSSIBILITIES

The Urnited Statss legislation describes and definss in a comprehensive way those persons
with rights under the USERR Act as:

“A person who is a member of , applied to be 2 member of, performs, has
performed, applies o perform, or has an obligation to perform service in a uniformed
service ...”

The legisiarion could provide a priority or 2 hierarchy of types of positions that should be
offered a reservist on his or her return from Defence service, such as:

*  Firstly, the position in which the resservist would have been employed If
continuous employment of the reservist had not been interrupted by the defence
service period; if this is not pracriczble or reasonable, then -

*  The position in which the reservist was employed at the rime of commencement
of the defence service period; if this is not possible, then -

* A positon of like seniority swmms and pay the duries of which the person is
qualified 10 perform,; if the reservist has incurred a disability, then -

WL
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*  Any other position which is equivalent in senjority status and pay, the duties of
which  the reservist is gualified to perform or would becoms gualified to

perform with reasonzble efforts by the employer; if such a pcsition 1s not

availapie, then -

* A positicn which is the pearest approximation 1o a position referred to above in
terms of senioriy, status and pay consistent with the circumsiznces of each
resarvist’s case.

A prioriry or hierarchy of such re-employment provisions is contained in the United States
legisiation.
The legislation could ziso spell our the calculations of damages to be paid 10 successful
litigants, allowing for:

- compensation for losses

- costs of legal proceedings and preparations

damages equal to the first two items as an addition to the first two
payments to the successiul litigant, where the emplovers actions are
shown to have been wilful.

P AT

Revised or new legislation protecting the employment of Defence Reservists should inciude
the provisions described above under the heading “pessibilizies™.
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LEGISLATION: ENFORCEMENT OF RESERVISTS RIGHTS

POSITION:

Legislation providing for the protection of the civil employment of Defence Resarvists
should ensure that reservists are given effactive assistance in the enforcemen: of their rights
under the lzgislation.

Existing Australian legisianion for the protection of the civil employment of reservists
leaves reservists 1o their own resources in enforcing their rights before the Courts.

Reservists, partcularly those who have suffered serious financial disadvaniages m their
civil employment, do not have the resources 10 match the resources of emplovers before the
Courts. The resources of the unions in which reservists are members are often called on to
provide the support to reservists that should be given them by the Governmen.

This lack of assistancs is different to that faced by Naronal Servicemen in Australia who
received legal assistance and, in some instances, legal aid In initating legal proceedings to
protect their employment; the absence of assistance for reservists in Australia is also in
marked contast with the very effective assistance and support given to reservists by the
Government mn the United States.

POSSIBILITIES:
Reservists in public sector and private sector employment could be supported by:

= A Commonwealth Government Office or Deparmnent other than the Defence
Department with powers and responsibiliies o assist reservists. The
Deparmment of Labour held some of the responsibilities listed below during the
vears Australia had Nadonal Service, and the Secretary for Labor has all the
responsibilities below in the United States. In particular this Office could:

- Utilise other agencies and/or volunteer organisations in assisting
reservists.

- Provide technical assistance 1o employes reservists and their emplovers
in resolving difficulties.

- Invesugate complaints including the acquiring of documents and tzking
of statements from wimesses.

- Resolve complaints through reasonable sfforts.

- Notify complainants if efforts 10 resolve disput=s and correct
disadvantages being incurred by the complainants are unsuccessful.

- Refer the complaint, on request of the reservist, to the Atnorney
General.



*

—
I

An Atorney General with powers 228 rasponsibilities to:

Act as an anomey for and or 2ppear on behalf of the complainant.
Subposzna =mployers and ssek orders from the Courts enforcing
subpoenas.

Courts with powers 1o:

Require employers 1o comply with the Act.

Require employers 10 compensare reservist employees found to have
been disadvantaged In their employment because of their defence
service obligations. _

Require employers 10 pay liquidated damages 1o ressrvists where the
breach of legislation by ths smployer is found o be wilful.

Use its’equity powers to issue permanent and temporalry injunctions,
restraining orders and cont=mpt orders.

Reservists employsd in Australian Governmenr Deparunents could be provided with an
avenue of complaint to the Merit Protecdon and Review Agency, and/or the Human Righrs
Commission, and could be given the support of a special government affice that could:

PROPOSAL:

Appear on behzlf of reservisis.

Act as an attorney for reservisis.

Investigate complaints by reservists against Federal Departments.
Initiate actlons before adminisenve tribunzals and the Courts of Appeal.

That revised or new legislation m Australiz for the protection of the employment of
reservists provide to reservists the types of support and assistance set out under the heading
“Possibilitias™ above.
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LEGISLATION: RETROSPECTIVITY

POSITION:

Revisions of =xisting legislation or new legisiation providing for the protection of the zivil
employvmeant of Defence Reservists should be made retrospective o the date of the 1988
enactment of amendments 1o the Defence Act that rendered reservists subject 1o “call-out™.

PROBLEM

The community including employers became awzre of the 1988 amendmenrts to the Defance
Act that empowered the Defence Forces to call-out reservisis in conditions short of war for
periods from thres 1o Twalve months. Previously, the defence service obligations of
reservists was two 1o four weeks per year.

The Government at the tume cited the Defence Re-esmablishmen: Act as the legislarion
protecting the employmers of reservists subject o call-out.

Legal opinion has convinced the Government of the ineffectiveness of the currem legislation
In protecring the empioyment of reservists. The Government is presently sesking to
consult with the ACTU regarding revisions of the Defence Re-establishment Act necessary
1o render the legislation =ffecrve.

Reservists disadvantaged in their civil employment at any time since 1988 because of their
defence service obligatons have not had effective legislative protection against such
Gisadvanrages.

Unions have received complaints from members in the Reserve Forces alleging thar their
employers have penalised and prejudiced them in their employment because of the member
obligations to undergo defence service.

POSSIBITITIZS

The United States Congress and Senate jointly derived in 1994 amendments to their
legislation protecting the civil employment rights of reservists.  Particular provisions of
that amended legisiation, specifically the amendments to the onus of proof provisions and o
the definition of discriminatory actions for which the legislation provides protections, have
been made retrospective to 1968. This retrospectivity has besn achieved by declarations
that these amendments are not additions to but are codifications of the existing law and thus
were always in force.

PRQPOSAL
That revisions to legislation or new legislation protecting the employment of reservists have

the same date of effect as the amendments 1o the Defence Act that increased the defence
service obligations carried by the reservists and iheir employers.
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PROTECTION OF ECONOMIC INTERESTS

That the income levels of reservists znd their Tzmiliss be protected during call-our periods.

That cther economic interests of reservisis and thair families such as superannuation, lifs
and accident insurance, hire purchase agresmenzs z2nd parernships be protected during call-
out periads.

PRORBIEMS:

Surveys indjcate that 40% of reservists would less 2 significan: amount of income if they
were called-our on defence service for an axtended period.

This loss would occur because the gross pav rzzes enjoyed by reservists in their civilian jobs
are greater than the gross pay rates for ths rank they hold in the defence forcas. The
reservists would, during call-out, also lose their tax exempt reservises pay as they would
then be on full time defence service. Income Fom second jobs would also be lost.

The proposal for cali-out developed 10 date by Australia’s Defence Force imrend for all

efence personnel, regular and reservisz, 1o b= paid the same gross pay rates. The defence
authorities are not preparsd to pay “make-up payv™ 10 Teservists 10 maintain their civilizn
gross pay rates, as this would, they argue, iead to disparities of pay rates amongst personmnel
of the same rank and duties within the defence forces.

The defence force authorities proposs, in lisu of make-up pay, 10 pay all reservists a
gratuity and to provide financial assistance with home mortgages in defined circumsiances.
While detafled amounts are not presemred, it is expected that significant percentages of
reservists and their families will stll experienze sizeable income loss. Changes in living
styles, from home ownership to renrals, 2nd the high level expenses faced by some
familities in areas such 2s child support and educarion are not catered for in the assistance
provisions presently contemplated by the Defence Force. Reservists returning from call-out
periods with disabilities, would face the permanent loss in superannuation benefits. They
and their families would thereafter incur this loss forever, because of the lower milirary
pay rates upon which the superannuation entitlernents would be caiculated; this loss has
also not been addressed by the defence force proposals on the pay rates of reservists while
on call-out.

POQSSIBITITIES:

The government could maintain the zfier-tzx income level of reservists while on call-our.
This could be effected through the tax systern, reserviss on call-out receiving tax
advantages sufficient to bring their afrer-tax cay rates for the call-out period to levels
matching their after-tax pay rates in the year prior to the call-out period.

For overseas szrvice during call-out, the def=nce force, regular and reservists, could be
paid tax free salaries and allowances, thereby following precedents set by past overseas
defence force commitments -



On lcss of life or on permanent disability, the suzzrannuation entitlements helc by reservists

in their civilian jobs could be preserved.
PROP v

That revised or new lagislation providing for “22 protection of the economic interssts of

under the heading “Possibilities” above.








