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Inquiry into small business employment

The Senate Employment, Workplace Relations

and Education Committee
Terms of Reference

1.
The effect of government regulation on employment in small business, specifically including areas of workplace relations, taxation, superannuation, occupational health and safety, local government, planning and tenancy laws.

2.
The special needs and circumstances of small business, and the key factors that have an effect on the capacity of small business to employ more people.

3.
The extent to which the complexity and duplication of regulation by Commonwealth, state and territory governments inhibits growth or performance in the small business sector.

4.
Measures that would enhance the capacity of small business to employ more people.
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Executive Summary

· Government planning laws, in restricting the development of shopping centres, create anti-competitive ‘franchises’ for shopping centre owners/developers. While such laws have been assumed to be for the public benefit, their resultant ‘franchises’ are jealously held and fiercely defended by the shopping centre owners holding the ‘franchises’.

· The anti-competitive forces characteristic of the ‘franchises’ impact negatively on small and specialty retail tenants’ businesses in those centres.

· High and escalating occupancy costs (for many small and specialty retailers, now their largest operating cost ahead of retailing’s traditionally largest operating cost, labour) and other practices brought about by those anti-competitive forces have reduced the proportion of funds deployed on labour by those tenants and hampered their ongoing capacity to employ.

· Particularly in respect of regional shopping centres, the planning laws have restricted development now to expansion of existing centres rather than any further greenfield sites.  Such expansions have resulted in a lower sales per square metre in such centres, reducing tenants gross profits and further exacerbating their capacity to employ.

· ARA estimates up to 32000 jobs could be created if the anti-competitive forces in shopping centres did not exist.

· ARA proposes the following actions by government/government agencies to assist in countering the anti-competitive environment created by government planning laws:

Prohibit Compulsory Disclosure of Turnover

The requirement by landlords on their tenants to disclose their turnover should be prohibited by legislation, except as to rents which are wholly based on turnover.

If there is a legitimate reason for turnover figures to be collected eg to monitor centre performance, this could easily be achieved by a third party eg accounting firm. This would preserve the integrity and privacy of individual retailers figures and prevent them from being  misused by landlords.

Urge ACCC to take on more ‘unconscionable conduct’ actions in respect of tenancy

While the ACCC has taken on a handful of ‘unconscionable conduct’ cases in respect of retail tenancy matters, the number of these and the enthusiasm with which ACCC seems to investigating such matters is at odds with its normal zealous manner of protecting consumers and prosecuting anti competitive behaviour.

Nationally Harmonised Retail Tenancy Legislation

Best practice (not lowest common denominator) retail tenancy legislation should be put in place by the agreement of the state and federal governments, with the assistance of COAG, which includes the above prohibition on compulsory disclosure of turnover figures.

It is in the interests of all stakeholders - governments, tenants and landlords that the same regulations apply across the nation to remedy the same problems.

Shopping centre development and extension approvals

Planning authorities and local governments and tribunals dealing with applications to develop or extend a shopping centre must, amongst other criteria which they are required to consider, need to better understand  the impact that a shopping centre development or expansion has on:

· sales per square metre for existing tenants and the centre as a whole

· employment
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The Senate Employment, Workplace Relations

and Education Committee
1.0
INTRODUCTION

This submission by the Australian Retailers Association focuses on the impact of planning and tenancy laws on small businesses in retailing.

In respect of other issues raised in the terms of reference ARA generally supports the submissions of the ACCI.

2.0
ARA’S COMPETITIVE MARKET PHILOSOPHY

While, in many circumstances, ARA and its constituents have argued against regulations which inhibit a freer market eg trading hours legislation, the labour market and liquor laws, on the other hand in circumstances in which a competitive market does not exist ARA has argued for the intervention of regulations to free up the market.  This is particularly the case in the shopping centre industry, where clearly anti-competitive conditions exist and ARA has been at the forefront of achieving both state and federal legislation in order to free up the anti-competitive elements of the shopping centre market.

ARA’s philosophy is one which continually aspires to the achievement of a competitive marketplace.  In many cases government regulations create anti-competitive mechanisms (eg restrictive land zoning which provides monopolistic conditions to the benefit of shopping centre owners) which need to be balanced by other regulatory intervention.  On the other hand, as has been recognised by governments generally, there are many anti-competitive regulatory controls in Australia which block or inhibit the operation of a freer competitive market.

In short where legislation or regulation enhances competition, it should be adopted: where it inhibits competition it should be abolished.

3.0
SMALL BUSINESS EMPLOYMENT IN THE RETAIL INDUSTRY

3.1 General Retail Industry

According to the ABS
 of the 70 435 businesses employing people in the retail industry (excluding motor vehicle sector) some 66972 or 95.1% employed less than 20. 

These 66972 retailers employed 329 844 employees (or 35.8% of total retail employment of 920506) at an average of 4.9 per business.

Some 3270 businesses with 20-199 staff (which are relatively small operators in the context of the retail industry), employed 138131, 15% of retail employment, while those 193 businesses with over 200 employed 452 253 or 49.2%. NB of this latter group, Australia’s two major retail groups employed around 300000. If they are excluded from the total of the ‘over 200’ sector, each of the remaining retailers employs on average some 690 staff.

ARA’s membership statistics indicate only some 15 of all Australia’s retailers employ more than 1000, and only 30 employ more than 500, employees.

So extrapolating these figures with the ABS figures there are some 163 retailers with employees ranging between 200 and 500 emphasising that the overwhelming number of Australian retailers are relatively small businesses, even including the above group with more than 200 employees.  These ‘200- 500’ cohort businesses are typically specialty chains, (as are most of those with over 500 employees) which in general employ only a relatively small number of employees per store (ie less than 20).  Accordingly the impact on them of regulation and other external pressures is similar to a business with less than 20 employees. 

3.2
ARA’s Membership


The membership of the ARA comprises just around 12000 retail businesses which transact an estimated 75% of the nation’s retail sales and employ about three quarters of the retail workforce.


ARA members operate about 40,000 retail outlets across the nation.  
Approximately 11400, or around 95%, of the association’s members are small businesses (i.e. employ less than 20 staff) operating only in one state, while the balance are either retailers larger than that but still operating in one state or ‘national retailers’ which are defined as retailers operating in two or more states.  Some 100 retail members of ARA fall into the ‘national retailer’ category.


It is estimated that around 18000 or 45% of all tenancies in shopping centres are operated by ARA members.


The profile of the ARA’s membership compared to the profile of the retail industry shown in percentage terms and ARA’s membership profile compared to the retail industry based on size of retailer is set out in tables at the end of this submission
 .

3.3
Employment in Shopping Centres

ARA’s members are the largest employers in shopping centres across Australia.

ARA estimates that of the 459000, estimated by the Shopping Centre Council of Australia, to be employed by tenants in shopping centres around 80% are employed by ARA members.

The Shopping Centre Council of Australia (SCCA)
 ‘gilds the lily’ somewhat by proclaiming on its website that:

“shopping centres are large employers of Australians. All up around 475000 people are employed in shopping centres.”

In reality shopping centres are quite small employers of Australians. (The shopping centre industry is, in fact, one of Australia’s smallest employing industries.)  SCCA’s  ‘Australian Shopping Centre Survey, May 2000’ shows that the industry employs only 16405 people across Australia.  

Of course, the bulk of people employed in shopping centres are employed by retailers, the tenants of shopping centres and according to SCCA these in 2000 numbered some 459000, 132 000 of which are employed by retailers in regional shopping centres.

The ABS publication Retail Industry 
which only measures ‘employing businesses’ shows there were 920 506  employed in the retail industry (excluding the retail motor vehicle sector).

On this basis retailers employ in shopping centres some 50% of total retail employees and 14% of all retail employees are employed in regional shopping centres.

Retailing (not the shopping centre industry) is the nation’s largest employing industry employing: 

· 1 in 8 or about 12% of Australians,

· one in every five females and

· one in every two employees under 20.  

Given that close to half of these are employed in shopping centres, the relative costs of operating in shopping centres is a key determinant of the retail industry’s ability to employ at these levels.

4.0
SMALL BUSINESS EMPLOYMENT AND TENANCY

A small specialty retailer’s two largest operating costs are labour and occupancy (ie tenancy).

Across all retailers, gross profits average at 32.5% of sales, out of which the retailer pays 13.7% in labour costs and 4.7% in occupancy costs.  Other costs including advertising, depreciation, interest etc amount to 11.3% leaving a net profit of 2.8 cents in each dollar of income.

4.1
But it is a different story for specialty retailers in regional shopping centres

However while the average ‘all retailer’ occupancy cost as a percentage of sales ranges from 2.9% for supermarkets and grocery stores to 9.3% for clothing and softgoods retailers, (4.7% for all retailers) the occupancy cost for specialty retailers in regional shopping centres across Australia according to the latest (2001) ARA Occupancy Cost Survey, is now 16%. 

 This ranges from 15.15% in SA to 17.96% in Victoria and 18.02% in Tasmania.  In 1994 it was 12.9% and according to anecdotal information from specialty retail members of the ARA, when the first regional shopping centres were established in Australia in the late 1950s and 1960s, the typical occupancy cost as a percentage of sales was 6%.

4.2
Occupancy Costs by Category (Regional) Compared with all Retail
The following table demonstrates the impact of occupancy costs on various categories of retail tenants in regional centres compared with occupancy costs percentages for similar category retailers across the industry.

It will be observed that the ARA Survey results are consistent with those published with industry research firm Jebb Holland Dimasi’s ‘Retail Averages’.


ARA 

Occupancy

Costs(2001) %of turnover


JHD

(2000)

%of turnover
ABS (1999)

Occupancy Costs

All retail

% of turnover

Take –away food
16.36
15.6
6.9%

Specialised food
13.52
13.1
4.6%

Fashion – womens
16.74
16.7
}

Fashion – mens
16.59
15.4
}           10.2%

Fashion mixed
17.04
15.4
}

Footwear
15.89
16.0
9.4%

Books
18.14
15.8
}

Cards
19.65

}             5.5%

Jewellery
14.36
12.3
9.0%

Household Goods
14.32
15.3
4.5%

Source: ARA National Occupancy Costs Survey, 2001



JHD Retail Averages 2000



ABS Retail Industry 1998/99, Cat No 8622.0

The average occupancy cost per square metre over the period 1994-2001 for specialty retailers has risen by 30% whilst sales per square metre have risen by 4.9. If the retailer were to maintain a sales performance that reflected the Consumer Price Index the sales per square metre rate would need to be $8176.00
.  

It is interesting to note by comparison the trend of sales per square metre in the retail industry generally.

Retail sales per square metre for the total retail industry were $2634
.  By 1999
 they had increased to $4595 per square metre ie 74% growth.

While the absolute sales productivity for specialty retailers in regional shopping centres is higher (for which tenants pay a high premium), this productivity measure in shopping centres is falling away dramatically in growth compared to the retail industry as  a whole.

ARA’s 2001 Occupancy Cost Survey shows that while occupancy costs per square metre for specialty retailers in regional shopping centres went up by 6.2% compared to 2000, sales per square metre fell by 6.2% and had only grown by 4.9% over the period 1994 to 2001 (cf 74% for all retailers over 1992-1999).

Irrespective as to whether ARA’s survey figures of the JHD Retail Averages are used, it is inescapable that sales per square metre growth in regional shopping centres is at best ‘stagnant’ compared to the same benchmark for the retail industry as a whole
. 

4.3
Occupancy Costs Exceed Labour Costs in Shopping Centres

A clear feature of operating in shopping centres is that for most specialty shopping centre tenants, their occupancy costs as a percentage of sales is now greater than their labour costs.  Considering that retailing is the national largest employer and one of, if not, the most labour intensive of all industries, it is extraordinary that in regional shopping centres, labour costs are now not the retailers’ major cost.  Instead of being ‘labour-intensive’ they are now ‘rent-intensive’. 

On the latest figures available
 on average an Australian retailer has a labour cost % of 13.7% and an occupancy cost % of 4.7%.  A total of 18.4 percentage points out of a gross profit % of 32.5%.

However on average a retailer in a regional shopping centre has a labour cost of 12.6%. 

ARA estimates that a typical labour cost % of sales for non –food specialties in regional shopping centres is in the 9-14% range with an occupancy cost % of 16%, ie 25-30 percentage points from a gross profit % of 38-40%. 

If retailers in regional shopping centres had, on average, a labour cost % the same as that of the average for all retailers (ie 13.66% instead of 12.56%) – a difference of 8.8%, and that was applied to the number of employees in regional centres in Australia, (132414 ) that would equate to an extra  11650  jobs.

However assuming that the majors account for at least half the sales and employment in regional centres, if the labour cost to sales ratio for all retailers in  regional  centres is 12.56% and majors have the same ratio as for majors across the retail industry (viz 13.58%) the ratio for specialties in regional shopping centres must be 11.54%. This is some 18.7% less than the industry average of 13.7%. That percentage applied to the assumed specialty employment in regionals (viz 50% of 132414=66207) results in some 12380 jobs. 

 To do that their occupancy cost %, on average, would need to reduce by over 2 percentage points .

5.0 RETAILING AND THE SHOPPING CENTRE INDUSTRY 

Retail tenants in shopping centres:

· comprise 43% of all retail locations employing staff in the nation 

· transact 42% of the turnover 

· employ 50% of retail employees.

· Occupy 44% of retail space

It is emphasised here that the Shopping Centre Council of Australia in its publication, Australian Shopping Centre Industry, May 2000, which asserts that “the shopping centre industry accounts for 40.4% of retail sales (and) 38.5% of retail employment’ severely downplays the impact of shopping centres on the Australian Retail Industry (particularly employment)

The SCCA comparisons seem to include the retail industry as a whole, including the motor vehicle sector and including shopfront retailers which do not employ anyone.  The more valid comparison (which ARA uses) for the purposes of this Inquiry is with the ABS ‘shopfront’ retailers which employ.

In summary therefore, it can been seen that the shopping centre industry has a massive impact on Australian shopfront retail employers with approximately:

· One in every two retail shops in a shopping centre

· One in every two square metres of retail space held by a shopping centre

· One in every two retail employees in a shopping centre

· One in every two retail dollars transacted in a shopping centre

It should be noted that while number of locations, turnover and space are around 42-44% of national totals, the number of employees seems disproportionate.  This can be explained by (a) over-representation of major retailers in shopping centres compared to the industry generally and (b) the bias towards higher labour intensive specialty food operations in DDS and Supermarket Centres.

Regional centres transact 13.1% of turnover in 14.3% of the space with 14.4% of the employees.  
Of this major retailers transact 55.5% of the turnover in 65.8% of the space.

DDS centres transact 15.7% of turnover in 17.1% of the space with 19.3% of the employees.  Of this major retailers transact 67.1% of the turnover in 65.9% of the space.

Supermarket centres transact 13.4% of turnover in 12.5% of the space with 16.2% of the employees.  Of this major retailers transact 71% of the turnover in 53.4% of the space.

By comparison, in the retail industry, major retailers transact about 34% of the sales in 34% of the space.
Of significance to this inquiry is the difference between the labour costs per square metres in shopping centre retailers and in non-shopping centre retailers.

It can be seen
 that non-shopping centre retailers deploy labour costs at the rate of $646 per square metre (6.9% more than shopping centre retailers)..  Shopping centre retailers’ comparable deployment rates are $604 per square metre, but these are considerably inflated by the bias towards higher labour intensity specialty food operations in Supermarket based centres ($705 per square metre)

However if shopping centres operated on the same labour costs per square metre as non shopping centre retailers that would equate to around 31670 extra jobs in shopping centres.

Regional shopping centre retailers deploy labour costs at $525 per square metre, some 23.0% less than in non shopping centre retailing.  This is despite the fact that there is no difference in the cost of labour based on shopping centre or non shopping centre location, ie the same awards or agreements apply to both locations.

A 23% increase in regional shopping centre employment would create 30455 more jobs

Although this lower labour costs deployment rate in regional shopping centres covers all shop in the centre, including majors, it is persuasive evidence that there is a general reduction of labour costs in order to manage occupancy costs.

This is even more evident considering that there is little difference between the business models of major supermarkets, departments stores or discount department stores whether they are in shopping centre or not.

As the majors provide at least half and perhaps up to 70% of the staff employed in shopping centres the lower labour costs per square metre for all retailers in shopping centres, as shown by the above statistics has to be as a result of significantly lower labour costs per square metre in specialty retailers.

Considering regional shopping centre, where the average labour cost per square metre is $525. If the cost per square metre for the majors is in accordance with the cost for majors for the whole industry (viz $625) and majors employ, say, half the employees in a regional centre, the labour cost per square metre for specialties must be around $425.

If this figure is only roughly accurate, the differential between labour costs for specialties in regional centres ($425) and for specialties as a whole ($629) is around $204 per square metre (or 48%)

On the basis that there are 132414 people employed in regional shopping centres  (assume 50% - 62207 in specialties) a 48% increase in the number of specialties employment would equate to 31780 more jobs.


In simplistic terms thus far, we have identified four measures which indicate the jobs have been lost in shopping centres (particularly regional shopping centres) by smaller and specialty tenants viz

· If shopping centres had the same labour cost per square metre as non shopping centre shops some 31670 more jobs would be created

· if shops in regional centres had the same labour cost deployment rate as those not in shopping centres, labour would increase by 23% in regional centres.  If that percentage was applied to jobs, it would mean an increase in regional shopping centre jobs by 30455.

· In 4.3 of this submission, ARA points out that if the discrepancy in labour costs to sales percentages between regional shopping centres and non shopping centre retailers around 12000 jobs could be created.

· If specialties in regional shopping centres had the same labour cost per square metre as specialties in the general retail industry, some 31780 more jobs would be created

These are obviously imprecise calculations but they do demonstrate the magnitude of the negative impact on employment being forced on specialty retailers in regional shopping centres. 

5.1
Regional Shopping Centres – A World of Disparities

There is an immense disparity between all retail specialties and those in regional shopping centres with respect to sales per square metre and occupancy costs per square metre
. 

For example a ‘womens/childrens apparel’ retailer trades at a 75% premium per square metre in a regional shopping centre compared to the average for retailing in that category generally but pays a disproportionate premium of 190% for space to make those sales.  A footwear retailer pays a rent premium of 129% for a sales premium of 35%, while a jeweller pays 170% extra rent per square metre for a 108% increase in sales performance.

Assuming a specialty retailer in a shopping centre sought to obtain the same net profit percentage as the industry category generally and had the same cost of goods sold they would have to considerably reduce their other single major cost (ie labour cost) percentage in order to cover the considerably increased occupancy costs.  Because ‘other expenses’ comprise a number of small item costs, there would be insufficient flexibility in these to make up much of the difference
. 

Anecdotal data held by ARA in shows that labour costs as a percentage of sales for specialty retailers (non food) in regional shopping centres is in the 9-14% range.  This compares to the 17-20% range for the specialty retailer categories for the industry generally
.


In the apparel, footwear and jewellery categories which comprise around 50% of all specialty tenancies in regional shopping centres, it is clear that there has been a forced substitution of resources into ‘rent’ from ‘employment’.

The evidence is compelling!

Apparel retailers in regional shopping centres are operating on an occupancy percentage of 16.7% compared to the general industry benchmark for their category of 10.2%, but their labour cost percentage at 13-14% is well below the industry average of 17.5%.  The intense competitive pressure in regional centres is demonstrated by the gross profit percentage of 38-40% compared to the industry average for apparel retailers of 45%.

Footwear retailers in regional centres are forced to operate with 16% occupancy costs, 13% labour and a GP of 38% compared to 9.4%, 17% and 40% respectively for footwear retailers generally.

Jewellers in regional centres incur 12.3% occupancy, 14% labour and 44% GP compared to 9%, 20.5% and 51% in the industry generally.

A discrepancy of 4.5,4.0 and 6.5 percentage points in labour costs for each of these retail categories respectively, clearly shows what is happening to jobs in regional shopping centres.

If the lower figure is taken, which equates to a 30.8% differential between 13% and 17%, and applied to the estimated specialty employment on regional shopping centres (66207) some 20390 jobs could be created if those specialties in regional shopping centre could operate at the same labour/sales ratios as specialties across the industry.

5.2
A Scenario Facing Specialty Retailers in Regional Shopping Centres

Womens/childrens apparel retailing comprises the largest single tenant category in regional shopping centres (18% of gross lettable space).

Consider such a retailer.

Its occupancy cost percentage of sales is 16.7% (having increased according to ARA National Occupancy Costs Surveys from around 13% in 1994 to 16.74% in 2001).

Its sales per square metre is $6156 (1999/00), a figure which has increased by only 1.5% since 1997/98 and has fallen from $6517 in 1993/94 (-5.5%).

Its occupancy cost per square metre has increased by an estimated 30% (ARA) over the last 8 years. 

Its labour cost is estimated by ARA to be around 13-14%.

Its gross profit is around 38-40% being squeezed by competition from 10 other clothing retailers, and department store in the centre. It cannot achieve the gross profits of its counterpart outside the shopping centre as its prices are forced down by intense competition in the centre.

Then consider a retailer which is typical of womens/childrens apparel retailers across the industry:

Its occupancy cost percentage of sales is 10.2% compared to an estimated 9-10% in 1991/92
.

Its sales per square metre is $3505 compared with $2496 in 1991/92 – an increase of 40%.

Its labour cost as a percentage of sales is 17.5% in 2000 compared to around15.0% in 1991/92.

Its gross profit is around 45%.

The respective fortunes of these two retailers selling the same item are best illustrated in the following diagram:
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The forces that cause such a specialty retailer in a regional shopping centre to:

· pay occupancy costs which are 75% above the industry average

· endure sales per square metre which are hardly moving compared to the industry average (+40% over 9 years)

· cut labour costs and employment so that they are about three quarters the industry average,

are explained in the foregoing sections of this submission.

6.0
THE DYNAMICS OF SHOPPING CENTRE ECONOMICS

Investors

Investors select investment in shopping centre based on expected or promised returns compared to other investments.


Fund Managers

Fund managers take a ‘cut’ of between 0.5% and 1.0% of asset value of the centre (which is determined by the rental income) irrespective of the retail performance of the centre.


Centre Managers

Centre managers take a ‘cut’ of between 2.5% and 5% of gross income ( ie rental income) of the centre irrespective of the retail performance of the centre.

Centre managers ‘cut’ not determined in a competitive market where the manager is also the owner and not performance based.


Retailers

Pay rent to centre managers not determined in a competitive market and bearing no relationship to their business’s profitability.

Earn a net profit ranging between 3-5% of their individual sales, transacted in an intensively competitive retail market

So retailers income (sales) is determined by the workings of an intensely competitive market.  Retailers net profits are among the lowest of all industries and certainly lower than in USA.

However their major cost item, occupancy, is determined by the workings of a spatial monopoly bestowed on the shopping centre by planning laws (see next section).

So in order to compete with returns from other investments and therefore attract investors, shopping centres can manipulate their gross income without any impact from the performance of the retail market in which their tenants operate, simply by increasing the rents by the required percentage to produce the investment return necessary, less the non- performance based fees to fund managers and centre managers.

This whole ‘automatic-dial-up-your-desired-return’ structure would collapse if tenants occupancy costs were determined in a competitive market.

Moreover investors funds would not be attracted to shopping centre developments or expansions, because if there existed a competitive retail property market, the potential and actual returns of the retail property market would not be able to be artificially inflated and investors funds would go to other more attractive investments.

But because of governments/community desire from a public benefit point of view to restrict shopping centre development, no such competitive market exists.

The result of the dynamics of shopping centre economics is a lease structure quite different to leases applying in ’high street’ retailing, apart from the already mentioned  occupancy cost  disparity.

The following comparison vividly demonstrates the different environments. In the case of specialty retailers in shopping centres the conditions in shopping centre leases, quite apart from the costs, all go towards creating a more costly business environment which results in fewer jobs.

LEASE CONDITIONS COMPARISON 

Subject


‘High Street’ Lease


Shopping Centre Lease

Length of lease
Varied and negotiated
Normally 5 years

Options
Can be negotiated
Rare

Disclosure of turnover
Almost nil
Enforced

Outgoings
Normally statutory
Effectively whole operating costs of centre

Management fees
Normally paid by lessor
Normally included in outgoings and paid by lessee

Marketing funds
Almost nil
Substantial and normally controlled by lessor with no lessee input or control

Obligations on lessee
Maintain premises in good conditions
Detailed requirements as to signage, trading hours, fit out etc

Obligations on lessor
To provide ‘quiet enjoyment’
Many conditions qualifying ‘quiet enjoyment’

In the ‘government bestowed franchise environment’ as discussed in 7.0 following, regulations in place should ensure there is as little variance as possible from the ‘high street’ conditions in shopping centre leases, subject to shopping centre owners having reasonable returns and control over their asset. 

7.0
IMPACT OF PLANNING LAWS ON SHOPPING CENTRE RETAILING

Planning laws, by their nature, control what would otherwise be ‘laissez-faire’ development of shopping centres across Australia.

In a market economy, such control of the supply of shopping space, by definition increases its price (ie rent to tenants).  However from a public benefit point of view, because of the heavy infrastructure costs of developing shopping centres, there is a strong argument that is better to control shopping centre development than have the community bear the cost of failed shopping centres. 

Being granted the ‘franchise’ to develop a shopping centre in a particular area, gives the developer a ‘spatial monopoly’ as no other developer will be permitted by the local government or authority to develop another centre in the same area.

That this ‘franchise’ is jealously guarded can be demonstrated by the well publicised lengths that shopping centres will go to keep other developers from attempting to move into their area.  Pretty well every new shopping centre development in Australia has been accompanied by either overt or covert action by nearby shopping centres to prevent the development and protect their turf.

The ‘franchise’ then provides the developer/shopping centre with the mechanism to extract a higher price for the shopping centre space than would have otherwise been able to be extracted in a more competitive market.  That mechanism then continues at each rent review as the tenant has no alternative shopping centre to go to in the same area.

ARA argues that as the ‘franchise’ provided to shopping centres is government created, governments have a responsibility to ensure the franchise is operated fairly and in a way that does not allow anti competitive pricing (rents) or practices.

Being in control of a government created ‘franchise’ is a privilege not  a right, and such franchise should be operated as such. 

It should be emphasised that because of planning/zoning laws there are very few new ‘greenfield’ shopping centres being developed in Australia.  The major source of development is in enlarging existing centres. 

“The top 10 regional centres in Australia now average almost 100,000sq.m each and their average size increased by 10,000 sq.m in 1999/2000, after having increased by 5,000 sq.m per centre in the previous year.  Clearly the big are getting bigger”.

In comparison and highlighting this trend to expand existing centres, JHD in 1993/94 note that the average size of a top 10 regional centre was 67,451sq.m.

The shopping industry ‘dynamics’ as explained in 7.0 above come into play.

In order to attract investors the developer has to project an attractive return.

This is done by projections which show expected growth in sales transacted in the total centre (as expanded) with the introduction on new tenants to pay more rental income to increase the capital value of the asset and so on.

However introducing new tenants into the centre means a sharing of only a marginally increased sales total by a larger number of retailers (eg where there were 8 jewellers there now may be 12, but sales have not increased by 50%) and inevitably, profitability and the affordability to pay rent and employ is reduced.

This is clearly shown by ARA’s Occupancy Cost Survey and JHD figures which show that sales per square metre have only marginally increased over the past 8 years.

The result is that the investors get their return, each of the middle-operators along the chain get their ‘cut’, and the specialty retailer pays more rent for a site that on a sales per square metre basis is not growing (or hardly growing at all).

It is instructive to consider the position in USA vs Australia.

‘(US) now has about 1800 malls, which industry observers say is about a third too many.  The number of markets that can support more malls is shrinking rapidly.’

‘As a result, mall developers… have been involved in more frequent and nastier clashes over increasingly marginal markets.’

NB According to SCCA
 there are 879 ‘shopping centres” in Australia however these cover regional, DDS, and supermarket centres. The direct comparison with the US ‘mall” is the Australian ‘regional shopping centre’ of which there are 65.

On a population basis 1800 malls in US is equivalent to about 122 regional shopping centres in Australia.  On this comparison Australia has only about half the number of ‘malls’ as US on a relative population basis. In other words the state government/local government imposed land zoning restrictions have limited regional shopping centre development by about half of what may have occurred in a less regulated market.

If the comments in the AFR 23/04/02 (see above) as to the ‘right’ number of malls in US is correct, (ie about 1200 instead of 1800) that would still translate on a population basis to about 80 in Australia, still well above the existing 65 regional shopping centres in Australia currently.

A report by New York based real estate researcher, REIS 
 indicates that there was a vacancy rate of about 7.1% in 2001, up from 6% in 2000, in shopping centres in US and this was expected to increase to about 7.6% in 2002.

In comparison the JHD Retail Averages reports show that vacancy rates in regional centres in Australia were 2.2% in 1997/98,1.5% in 1998/99 and 1.1% in 1999/2000.

Interestingly according to JHD Retail Averages there were 51 regional centres in its 1993/94 Retail Averages Report which was the same as its 1992/93 report.  It commented that this number comprised ‘in excess of 90%’ of regional shopping centres.  It can be fairly assumed that there were about 55 or 56 regional centres in Australia at that time.

In its 1997/98 report JHD state that there were 62 regional centres in the survey (‘almost 100%’) and in its 1998/98 report it commented that there were 63 regional shopping centres in Australia and in 1999/2000 that there were 65.

It would seem, in Australia, there is little scope for many more new regional shopping centres being developed.

The scope also seems to be drying up in US, not so much because of planning restrictions but rather that the market has been over supplied (according to ‘industry observers’ in US), notwithstanding a 7.1% vacancy rate.

Accordingly mall/regional shopping centre operators in both USA and Australia are keen about ‘protecting their turf’.

Eg A Westfield spokesperson
 is quoted as saying (in respect of their US operations)

‘We have invested hundreds of millions of dollars. We make it pretty clear that we defend our patch.’

According to US real estate researcher REIS
  rents at US shopping centres averaged $A332 a square metre at the end of March 2002, up 1.8% on a year earlier.

NB While malls in USA are structured differently to Australia, in that the major anchor retailers tend to own their own premises, with the rent of the balance being shared by the specialty operators, in Australian regional shopping centres all retailers, major and specialty share the rent, with the bulk of the rent being paid by speciality retailers. This difference no doubt has some impact on the rental discrepancy between USA and Australia.

But on the face of it the surplus of US centres and the relatively high vacancy rate compared to Australia (see above) must play a significant role in explaining the gap compared with average Australian shopping centre specialty occupancy costs (ie $1145 per square metre as at June 2001, according to ARA National Occupancy Cost Survey)

8.0
DISCLOSURE OF TURNOVER

Most leases for specialty or smaller retailers in shopping centres require tenants to disclose their turnover to the landlord, irrespective of whether the actual rent paid is based on turnover.

This information is collected with the stated purpose of the landlord understanding how the centre is trading, but it is invariably used at rent negotiation time to extract the maximum rent from the tenant.

It is somewhat akin to going to an auction where the auctioneer knows how much you have in your pocket.

However, although improperly used for this rent maximising purpose, sales information is a poor indicator of profitability which is the ultimate determinant of the tenant’s ability to pay.

9.0
IMPACT ON EMPLOYMENT

Once a tenant is in a shopping centre, the tenant becomes a captive of the planning law-created franchise.

At rent review/lease renewal time, the options are to agree with the new rent proposed, attempt to negotiate a lesser amount, or to leave the centre.

The difficulty in leaving is that there is no closely available similar available premises.  Further fit out costs (say $200 000) will not have been fully amortised over a typical  5 year lease term.

To leave the centre will cause economic loss; but to stay will involve the payment of a rent that the business cannot justify.

Inevitably, the other major cost – labour is reduced, in order to cover the new rent.

See a current ‘negotiation’ strategy in box below:

There is an emerging trend with a number of landlords informing the tenant that the lease will be not renewed and that the premises will be put out for expressions of interest.  The existing tenant is free to submit an interest in leasing the shop.  The expressions of interest documents usually contains as the usage provision, the exact same usage clause that is in the lease of the existing tenant.  Further more the documents require detailed business plans to be submitted for the proposed term of the lease.  Upon receipt of the expressions of interest, a “Dutch-Auction” takes place, with much of the information in the expressions being used to play one off against the other and placing even more pressure upon the sitting tenant.  So much for the sincerity of the various submissions by landlords to government, stating that the majority of leases are automatically renewed.  (from ARANSW ‘Retail Trader’ – April 2002)
It is indisputable that occupancy costs as a percentage of sales in regional shopping centres have increased consistently over the past decade. (see ARA Occupancy Costs Surveys and Jebb Holland Dimasi ‘Retail Averages’).

The scenarios painted in 5.2 show that the experience in regional shopping centres is quite different from the experience in the retail industry generally 
where occupancy costs as a % of turnover have fallen marginally and labour costs have increased from 12.6% to 13.7% between 1992 and 1999.

This is clear evidence that retailers are being forced to cut back on staff or staff hours to pay the rent.  ARA attempts to quantify the jobs lost (or jobs that could be created) if occupancy costs were set in a competitive market in regional shopping centres in 5.0 as somewhere between 12000 and 32000 and in 5.1 as 20390.

Whatever the figure, it is real and likely to be in the tens of thousands of jobs.

10.0
WHAT IS THE SOLUTION?

As long as the retail property industry remains one in which the ‘sellers’ of space have a government bestowed franchise on space in a particular area, there will always be more tension and accusations of unfair behaviour or unconscionable conduct than in a more competitive market.

ARA and its forbears have long campaigned for retail tenancy legislation to prohibit some of the more outrageous characteristics of an anti-competitive market, going back to the introduction of Australia’s first retail tenancy legislation by the Queensland Government in 1984 right up to current reviews taking place in state legislation.  Now only the Northern Territory does not have retail tenancy legislation (but is moving to do so).

Outsiders to the industry are perhaps entitled to ask – just what else can be done by legislators to assist to resolve the impact of an anti-competitive market in the retail property industry.

The centre of most frustrations and concerns of specialty retailers in regional shopping centres is the viable continuity of their tenancy.

Leases now are typically 5 year with no options to renew, and with formula based rental reviews during the lease, eg CPI plus 1.5%.  At lease end tenants are faced with scenarios such as outlined in the box in 9.0.

While retail landlords claim that most leases are renewed, this occurs on terms which are most favourable to the landlord given the lack of bargaining power held by the sitting tenant at that time.

The sales and occupancy costs per square metre benchmarks in regional shopping centres support the contention that tenants are placed in a situation in which they have no alternative but to agree to lease terms unfavourable to them.  It beggars belief to suggest that a retailer would agree willingly to pay higher rent per square metre, in the knowledge that the sales per square metre in the centre are stagnant or falling and the gross profit (and net) are considerably less than they could achieve outside the shopping centre.

Anecdotal comments from one ARA speciality retail member indicate that it takes three of his shops in regional shopping centres to make the same profit he makes from one shop in a ‘high street’ site. 

A serious bone of contention for specialty retail tenants is the requirement to disclose their turnover to the landlord even if the actual rent paid by them is not based on turnover.  While most tenancy legislation seems to prohibit the disclosure of turnover where the rent is not wholly or partly based on turnover, this is able to be circumvented by leases specifying that the rent is “x” but that if turnover goes beyond a certain nominated level a further rent based on the excess turnover is payable.  It is almost unheard of, for any specialty retailer’s turnover to reach the extremely high hurdle level set that would trigger turnover rent being paid.

However the landlord has access to turnover figures, ostensibly to monitor the performance of the centre.  Retailers suspect this information is used often to squeeze more rent at rent review/lease renewal time.

While ever landlords are able to access turnover figures and misuse them in this way, rental negotiation in regional shopping centres will always result in a non competitive market rent being established, therefore causing specialty and small retailers in those centres to cut labour costs and employment in order to be able to afford to pay such rents.

10.1
Prohibit Compulsory Disclosure of Turnover

The requirement by landlords on their tenants to disclose their turnover should be prohibited by legislation, except as to rents which are wholly based on turnover. [In this latter situation rents move up or down in accordance with sales movements.]

If there is a legitimate reason for turnover figures to be collected eg to monitor centre performance, this could easily be achieved by a third party eg accounting firm. This would preserve the integrity and privacy of individual retailers figures and prevent them from being misused by landlords.

10.2
Urge ACCC to take on more ‘unconscionable conduct’ actions in respect of tenancy

While the ACCC has taken on a handful of ‘unconscionable conduct’ cases in respect of retail tenancy matters, the number of these and the enthusiasm with which ACCC seems to investigating such matters is at odds with its normal zealous manner of protecting consumers and prosecuting anti competitive behaviour.

10.3
Nationally Harmonised Retail Tenancy Legislation

Best practice (not lowest common denominator) retail tenancy legislation should be put in place by the agreement of the state and federal governments, with the assistance of COAG, which includes the above prohibition on compulsory disclosure of turnover figures.

The ARA has proposed a procedure to the Shopping Centre Council of Australia to handle the negotiation, determination and review 
 of such harmonised legislation. This procedure envisages codes of practice on some issues, where appropriate.

It is in the interests of all stakeholders- governments, tenants and landlords that the same regulations apply across the nation to remedy the same problems.

10.4
Shopping centre development and extension approvals

Planning authorities and local governments and tribunals dealing with applications to develop or extend a shopping centre must, amongst other criteria which they are required to consider, need to better understand the impact that a shopping centre development or expansion has on:

· sales per square metre for existing tenants and the centre as a whole

· employment

11
CONCLUSION

The Australian Shopping Centre Industry, in respect of each centre, operates in an anti competitive market in that each centre by virtue of planning decisions is provided by governments with a franchise in that area, which insulates the centre from competition.

That franchise system, by its nature, sets prices and determines conditions which are not competitive.

That situation calls from government intervention or some form of regulation consistent with ARA’s competitive market philosophy, outlined at the commencement of this submission, viz “where legislation or regulation enhances competition, it should be adopted”:

It is clear that, although most state governments have put in place and regularly reviewed retail tenancy legislation since the mid 1980s, while the more outrageous manifestations of an anti-competitive market have been proscribed eg key money, the anti competitive market is still at play at lease renewal and rent review periods.

The ‘seller’ of space (the landlord) is operating in an anti competitive market, while the ‘buyers’ of space (the tenants) are operating in an aggressively competitive market.

The tenants selling price is therefore subject to downward pressure by the competitive forces in the retail market place, while one of (if not its) major operating costs, is determined in an anti-competitive market, which therefore subjects the tenant to upward pressure on its occupancy costs.

The result is that specialty and smaller tenants are forced to either reduce or limit expenditures on employment or suffer a reduction in net profits or both.
Specifically addressing the Terms of Reference:

· The creation of ‘franchises’ as the result of government planning laws brings about anti-competitive behaviour in the shopping centre industry, which imposes costs on retail tenants causing them to cut back on employment.  ARA estimates tens of thousands of jobs have been lost (somewhere in the 12 000-32000 range). (Terms of Ref 1)

· Redressing this behaviour would assist in re-establishing these jobs and ‘increase the capacity of small business to employ more people’ in shopping centres  (Terms of Ref 2 and 4)

·  A Federal/state government agreement is necessary to bring about best practice harmonised retail tenancy legislation across the nation, including a prohibition on the compulsory disclosure of turnover. (Terms of Ref 3)
· ACCC needs to be seen to be more active in investigating possible ‘unconscionable conduct’ by landlords. (Terms of Ref 4)
· Planning authorities must understand the impact that new shopping centre developments/extensions have on sales per square metre and employment. (Terms of Ref 1)
--------------------------

Attachments

Attachment 3.2.1


ARA

%
RETAIL INDUSTRY

%

Supermarkets

4

6

Specialty Food (inc. Takeaway Food)

15

36

Department/General Stores

1

<1

Clothing/Softgoods Stores

23

12

Furniture/Appliances/

Hardware

24

12

Recreational Goods

13

11

Other Personal & Household Goods

20

22

TOTAL

100

100

Source:  ARA membership statistics 2001, ABS Business Register Counts, November 1998 (unpublished)

Attachment 3.2.2

ARA MEMBERSHIP

%
RETAIL INDUSTRY

%

<20 employees
95.0
95.1

20 employees and over
5.0
4.9

Source: ARA membership statistics 2001, ABS Retail Industry Cat No 8622.0, 1998/99

Attachment 4.0.1

STORE CATEGORY
GROSS PROFIT

(as % of sales)
OCCUPANCY COSTS

(as % of sales)
LABOUR COSTS

(as % of sales)
NET

PROFIT (pre tax)

%
% INCIDENCE OF SMALL BUSINESS IN CATEGORY**

Supermarkets
24
2.9
11.3
2.9
91.3

Takeaway Food Stores
53
6.9
22.7
6.5
96.4

Specialised Food
28
4.6
12.4
5.1
98.3

Dept Stores
37
5.3
14.1
1.7
-

Clothing
44
9.3
17.6
3.6
96.6

Furn/Houseware/

Appliances
29
3.6
11.4
3.9
97.2

Recreational Goods
32
5.2
13.3
2.9
97.9

Other Pers/household Goods
39
6.0
15.3
4.8
98.0

Total Retail Industry
32.5


4.7


13.7
2.8


95.1

Source: ABS Retail Industry 1998/99, Table 7.1, Cat. No 8622.0


**ABS Business Register Counts, November 1998 (unpublished)

Attachment 4.1.1

Occupancy Cost Comparison: 1994 – 2001 Regional Centres
Year
Occupancy

%
Occupancy

$p.s.m
Rent

$p.s.m
Promotion

$p.s.m
Outgoings

$p.s.m

2001
16.00
1,145.83
1,012.82
28.84
104.17

1997
14.08
1,053.54
906.37
32.49
114.69

1994
12.90
880.93
745.29
27.44
108.20

Source: ARA National Occupancy Costs Survey, 2001

Attachment 4.1.2

Regional Centres

State
Occupancy
Occupancy
Rent
Promotion
Outgoing


%
$P.S.M
$P.S.M
$P.S.M
$P.S.M

Nat’n
16.00
1145.83
1012.82
28.84
104.17

ACT
16.47
1084.91
983.29
26.19
75.43

NSW
15.11
1248.16
1099.17
31.07
117.92

VIC
17.96
1148.83
996.00
33.66
119.18

QLD
16.31
1009.28
904.89
20.56
83.82

SA
15.15
908.50
821.81
23.83
62.86

WA
16.75
1143.44
1030.54
28.77
84.13

NT
16.15
1028.72
873.21
28.68
106.84

TAS
18.02
912.71
768.11
23.83
120.77

Source: ARA National Occupancy Costs Survey, 2001

Attachment 4.2.1

8-Year Comparison:  Occupancy – Sales - CPI
Year
Occup

$p.s.m
%

Inc
Sales

$p.s.m
%

Inc
CPI

Index
%

Inc

2001
$1,145.83
30.0
$7,162.00
4.9
132.2
19.75

1994
$880.93

$6,828.00

110.4


Source: ARA National Occupancy Costs Survey, 2001

Attachment 4.2.2

SALES &

OCCUPANCY COSTS
Sales per square metre
Occupancy Cost per square metre
Occupancy Cost as % of turnover


Region

Shop.

Ctrs

Specialt.
Regional

Shopping

Centres

All retail.
*All retailers
Regional Shopping Centres

Specialties
*All retail
Regional Shopping Centres

Specialties
*All retailers

1992
na
na
$2634
na
na
na
5.0%

1994
$6828 a

$7104 j
$4502j

$880a

$989j (93)
na
12.9%a

13.7%j (93)


1998
$7016j
$4603j

$1230j

14.6%j


1999
$7244j
$4776j
$4595
$1273j
$216
15.1%j
4.7%

2000
$7249j
$4841j

$1259j

14.9%j


2001
$7162a


$1145a

16.0%a


Growth rate
+4.9%a

+0.8%j
+7.5%j
+74%
+30%a

+27%j
na
+3.1a pct pts
+1.2%jpctpts
-0.3 pctpts

Source: * ABS Retail Industry 1991/92 and 1998/99, Cat Nos 8613.0, 8622.0


 a= ARA National Occupancy Costs Surveys

  j= Jebb Holland Dimasi (JHD Retail Averages)

Attachment 4.3.1

OCCUPANCY COSTS &

LABOUR COSTS
Occupancy Costs as % of turnover
Labour costs as % of turnover


Regional Shopping Centres

Specialties
All Retailers
Regional

Shopping Centres

Specialties
Regional 

Shopping Centres

All retailers
All retailers

1992
na
5.0%


12.7%*

1994
12.9%





1999

4.7%

12.6%scca
13.7%**

2001
16.0%

9-14% ara



Growth rate
+3.1 pct pts
-0.3 pct pts


1.0pct pts

Source: scca =Australian Shopping Centre Industry, May 2000

ARA National Occupancy Costs Surveys


ABS Retail Industry 1991/92 and 1998/99, Cat Nos 8613.0, 8622.0


ARA estimates


* range 9.8-15.3%


** range 11.3-17.5%
Attachment 5.0.1

RETAILING AND THE SHOPPING CENTRE INDUSTRY


Retail Industry


Non Shopping Centre retailing
Shopping Centre Industry




Regional

Centres
DDS

Centres
Supermarket

Centres
All shopping centres

Businesses


70436
na
na
na
na
na

Locations


88409
50493
10625
12960
14331
37916

Turnover

-majors

-specialties


$120677m

$40952m

$79725m
$69736m

$6343m

$63392m
$15757m

$8745m

$7012m
$18979m

$12735m

$ 6244m
$16206m

$11506m

$4700m
$50941m

$34609m

$16333m

Sales p/sqm
$4595


$4738
$4841


$4781
$6613
Na

Employees

-majors 

-specialties
920506

303282

617244
461501

  na
132414

na

  
177826

na


148764

na


459005

na

Floorspace

-majors 

-specialties
-[non retail
26262,000sqm

8902000sqm

17360000sqm

-
14716,000sqm
1708,000sqm

13762,000sqm

-
3766,000sqm

2478,000sqm

1088,000sqm

200,000sqm
4497,000sqm

2963,000sqm

1295,000sqm

  238,000sqm
3283,000sqm

1753,00sqm

1215,00sqm

  312,000sqm
11546,000sqm

   7194,000sqm

  3598,000sqm

    750,000sqm]

Labour costs

-majors 

-specialties
$16485m

$  5564m

$10921m
$9512m

na
$1979m

na
$2680m

na


$2314m

na
$6973m

na



Labour cost p/sqm

-majors 

-specialties
$628

$625

$629
$646

na


$525

na
$596

na
$705

na
$604

na

Labour costs/sales 

-majors 

-specialties
13.66%

13.59%

13.70%
13.64%

na
12.56%

na
14.12%

na
14.27%

na
13.69%

na

Occ costs p/sqm


$216
na
$1145a

$1259(JHD)
$688(JHD)
$549(JHD)


Occ costs/sales%
4.7%
na
JHD 2000

14.9%

ARA 2001

16.0%
JHD 2000

11.8%
JHD 2000

10.6%



Source: a=ARA National Occupancy Cost Survey

  ABS Retail Industry Cat No 8622.0, 1998/99


JHD Retail Averages


Australian Shopping Centre Industry May 2000 (SCCA)


ARA Calculations based on above sources

Attachment 5.1.1

COMPARATIVE PROFILE- World of Disparity

CATEGORY
REGIONAL SHOPPING CENTRES SPECIALTIES
ALL RETAIL SPECIALTIES


OCCUPANCY COST PER SQM
Sales per sqm
OCCUPANCY COST PER SQM
Sales per sqm





Premium

Premium



Womens/Child

Apparel
$1029    (190%)
$6156      (76%)
}$355
$3505

Mens Apparel
$1072   
$6835
}


Jeaneries & Unisex
$1072
$6989
}

}


Fashion accessories
$1410
$8687
}

}


Footwear
$1109    (129%)
$6884     (35%)
$484
$5081

Homewares
$804
$5399
na
$5844

Jewellery
$1634    (170%)
$13150  (108%)
$606
$6318

NB The above 7 categories provide just over 50% of all specialty tenancies in regional shopping centres

Source:
JHD Retail Averages 2000


ABS Retail Industry 1998/99, Cat No 8622.0

Attachment 5.1.2

COMPARATIVE PROFILE- SELECTED SPECIALTY RETAIL CATEGORIES

CATEGORY
Regional Centre Specialties
Specialties – General Retail Industry


Occ Cost

% of sales
(1) Labour Cost %of sales
Gross Profit

% of sales
Occ Costs % of Sales
Labour Costs % of sales
*Other expenses

% of sales
Gross Profit % of sales
Net profit % of sales

Womens/Child

Apparel
16.7%
}13-14%
}
38-40%
}10.2%

}
17.5%
14.0%
45.3%
3.6%

Mens Apparel
15.4%
}

}





Jeaneries & Unisex
15.4%
}

}

}

}





Fashion accessories
15.7%
}

}

}

}





Footwear
16.0%
13%
38%
9.4%
17.0%
10.1%
40.0%
3.5%

Homewares
15.3%
na
na
4.5%
15.2%
 9.2%
34.9%
6.0%

Jewellery
12.3%
14%
44%
9.0%
20.5%
16.4%
51.4%
5.5%

NB The above 7 categories provide just over 50% of all specialty tenancies in regional shopping centres

Source:
JHD Retail Averages 2000


ABS Retail Industry 1998/99, Cat No 8622.0


(1) ARA Estimates

* Other expenses include: interest, depreciation, advertising, freight, insurance, accounting, bank fees, stationery, postage etc.

Attachment 10.3.1

ARA suggested process for handling ‘Nationally Harmonised Retail Tenancy Legislation’ discussions 

· ARA and SCCA to meet as soon as possible, to identify their constituencies’ respective concerns about either existing legislation or issues which need to be resolved. Neither ARA nor SCCA to be constrained or restricted as to issues they wish to place on the table for discussion.

· Both parties undertake to take a lateral view as to the outstanding issues (ie there may be solutions to issues which have not been previously canvassed or considered)

· If after an agreed period (suggest 3 months or sooner) either party feels there is no prospect of reaching agreement or a procedure for ultimately finalising a nationally harmonised legislation document, the discussions cease and each party is free to deal with retail tenancy issues in whatever manner it believes appropriate

· If parties agree that, while some matters may still be in disagreement, however there is a basis for a nationally harmonised document in place, the following procedure be adopted:

· ARA and SCCA meet with federal Minister (Hon Joe Hockey) to advise him of the proposal and seek his support to champion at COAG (via small business ministers combined meetings)

· ARA and SCCA with their appropriate state/territory representatives, meet with each state/territory small business minister (or minister responsible for retail tenancy) to enlist their support

· The process for resolving ‘unagreed matters’ would be that each party would put their views/submissions to a panel of the federal/state ministers, which would determine the ultimate status of those matters.

· Once the final terms of the legislation are determined (ie via ARA/SCCA agreement and the above ministerial panel process, the parties and the governments agree that in the future, any alterations to the legislation must go through the above process

· ARA believes that the process undertaken in SA to arrive at the ‘casual mall leasing’ code included in the SA legislation is evidence that both ARA and SCCA are able to negotiate acceptable outcomes to both parties and ARA agrees that the SA result should be adopted around Australia in harmonised legislation. However to establish its bona fides, ARA proposes that pending resolution of nationally harmonised legislation ARA and SCCA enter into a national voluntary code in the terms of the SA legislation.

· ARA also notes that some other issues may be able to be resolved by way of a voluntary code eg major retailers are desirous of reaching an agreement with SCCA on the terms of a code or practice on outgoings.

-----------------------------------

Occupancy


$15.50 (16.7%)





Net Profit $1





Cost of item


$55 (55%)





Cost of item


$55 (55%)





Labour $13 (14%)





Occupancy 


$10 (10%)





Labour


$18 (18%)





Other costs $8.50 (9.1%)





Net Profit $3 (3%)





Other costs


$14 (14%)
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