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1.
Introduction

This supplementary submission covers issues that have arisen since the lodgement of our original submission in September 2003.  In particular we cover issues associated with the introduction of the Higher Education Support Bill 2003 (HESB) into the Federal Parliament on 17 September 2003 and the release of the Higher Education Workplace Relations Requirements (HEWRR) on 22 September 2003.

The issues of particular concern to the NTEU that arise from this additional information relate to:  

i)
a number of changes to specific aspects of the Government’s Higher Education policy, as originally outlined in Backing Australia’s Future;

ii) some of the detail of how the Commonwealth intends to implement parts of its package, and how this compromises universities autonomy, impinges on their day-today operations and ultimately imposes significant compliance cost on individual institutions; and

iii) the highly prescriptive intrusive and ideologically driven industrial relations requirements that universities are expected to meet if they are to qualify for $404m of Government funding.

It should be noted that much of the detail associated with the Government’s new policies is not contained within the legislation itself, but is in the form of guidelines or regulations (disallowable instruments).  To date the only guidelines that have been released by the Government relate to the industrial relations requirements as outlined in the HEWRR.  The legislation foreshadows an additional 10 sets of guidelines in relation to:

· Approval of Higher Education Providers

· Administration

· Commonwealth Grants Scheme (CGS) 

· Commonwealth Scholarships

· FEE-HELP

· HECS-HELP

· OS-HELP

· Other grants

· Reductions and repayments

· Student Learning Entitlements (SLEs)

Until all of the guidelines have been released it is impossible to make a full assessment of the impact of the Government’s new policies on the higher education sector and the operations of individual universities. We urge that the legislation not proceed until these guidelines have been published and have been the subject of public debate. 

The remainder of this submission covers the following areas of concern to the NTEU.

· the Higher Education Workplace Reform Requirements (HEWRR);

· changes to policy announced with the introduction of the legislation;

· the increased levels of bureaucratic interference by the Commonwealth which threatens institutional autonomy and academic freedom;

· compliance costs of the new regulations which are largely unfunded and have the potential to significantly diminish any real benefits the sector may have gained from additional funding contained within the package.  

2.
Higher Education Workplace Relations Requirements (HEWRR). 

The HWERR is an attempt by this government to impose its ideological industrial relations agenda on the higher education sector.  The government is shamelessly prepared to achieve this objective by leveraging this against eligibility for $404m of government funding.  

We reject outright all of the requirements outlined in the HEWRR, because:

· they directly interfere with the rights of the parties involved in enterprise bargaining;

· they threaten institutional autonomy and academic freedom that not only MCEETYA but also UNESCO identify as essential defining characteristics of a university;

· they are an attempt to undermine the professional and industrial rights of our members.   

The NTEU noted in its earlier submission the Government's intention to further limit the rights of employees in higher education, as well as those in other areas of health, education and community services, through changes to the Workplace Relations Act.

Although this has been the subject of further media speculation, the NTEU notes that no such legislation has yet been introduced, and therefore cannot be the subject of proper scrutiny by the present Senate Committee inquiry.

However, the Minister for Education, Science and Training has given a media interview re-affirming the Government's intentions (Minister's Website, 15 October MIN 485/03). The Minister's comments show a complete ignorance of higher education and industrial relations. It is in the nature of virtually all industrial action that 'third parties’ are affected.  In industries such as education or health this is inevitable. The Government needs to explain to the Senate how staff in these industries could take any effective industrial action that did not have some effect on third parties, or admit to the Senate that what it is doing is effectively denying such staff the right to take industrial action.

For the Committee’s information, we attach two recently released Background Briefing Papers that cover:

· the real workplace issues confronting Australian universities;

· an explanation of the industrial and professional rights of university staff.
3.
Policy Changes announced with the introduction of the legislation 

i)
Student Target Loads

Under the original policy, a university would suffer a financial penalty if it exceeded its agreed student target load by more than 102%.  The announced changes mean that penalties will apply where the actual load is more than 105% of agreed load.

While this measure represents an improvement over the original policy in that it helps alleviate the disparity between current levels of over enrolments (about 33,000 students) and the 25,000 over enrolled places to be converted to government supported places under BAF, we still feel it limits a university’s ability to deal with shifting patterns of student demand.  The measure has no additional funding,

ii)
Student Learning Entitlement 

Under the original policy, each eligible person was entitled to a five-year learning entitlement.  This has changed to take into account longer degree programs, so that the entitlement for students enrolled in degree programs of five or more years will be the course duration, plus one year.  It is our understanding that this was always intended to be the case in the original legislation where students enrolled in longer degrees would have their learning entitlements determined on a case-by-case basis and this change simply formalises the original intent. 

NTEU remains strongly opposed to the introduction of a student learning entitlement for the reasons outlined in our original submission.

iii)
Fee Exemption for Disadvantaged Students

The Government has agreed to allow universities to exempt students who they feel are disadvantaged from having to pay fees in addition to HECS.   In other words, it will now be possible for a university to charge some students fees and other students in the same course of study will have these fees waived.  We note that the Government is promoting this as an equity measure, but it has failed to provide any additional funding to universities to compensate them for any lost revenue that may result from their decision to waive fees.  The Government will only provide a small contribution to the cost of these disadvantaged students’ education via its direct contribution - it will be left up to universities and the rest of the student population to cross subsidise the costs of disadvantaged students’ education.       

In our original submission we raised a number of concerns and about the potential impact of fee deregulation and fees increases on students and their families.  We still have these concerns and re-emphasise we are opposed to fee increases because of:

· the persistent decline in Government share of investment in higher education in Australia over the last two decades; 

· the fact that Australian students already make a very high contribution to the cost of their university education by international standards, with only students in Korea, Japan and at USA private universities paying a higher share; 

· the total failure of this package to adequately address equity issues (the scholarships are too few and insubstantial);

· a failure to address student income support measures in this package.

iv)
Voluntary Student Unionism (VSU) was introduced as separate piece of legislation.

NTEU remains opposed to the introduction of VSU. 

v)
Regional Loadings extended to include some external students

Regional loadings have been extended to include a proportion of universities’ externally enrolled students, where the original policy only included on-campus students.  The universities to benefit from this are the University of New England, Central Queensland University, the University of Southern Queensland and Charles Sturt University.  No additional funding has been provided as result of this change.

The major problem with the regional loading as outlined in our original submission is that the total amount to be spent is capped at $122.6m over four years and therefore, increasing the number of eligible students means this money is simply spread more thinly.   

4.
Increased levels of interference in the day-to-day operations of universities   

i)
Threat to institutional autonomy and academic freedom

One of the cornerstones of the new package is a change from the current Block Operating Grants administered via Educational Profiles to the Commonwealth Grants Scheme (CGS), which will be administered via a formal contract between the Secretary of DEST and each individual institution.  Under this arrangement the Commonwealth contracts each individual institution to provide a specified number of government supported university places. 

These contracts may cover a wide range of issues including:

· the number of allocated government supported places;

· the discipline mix of these supported places;

· target student loads for:

· undergraduate places;

· postgraduate places;

· medical places;

· enabling course places.

The Commonwealth can also specify which courses will be ineligible for Commonwealth contributions. The Minister or his/her nominee may place ‘restrictions on the types of undergraduate and postgraduate courses in which the provider may provide places’. (30-25 (3)).  This is potentially a direct threat to the academic autonomy of institutions and the academic freedom of their staff and is also in direct contravention of both the MCEETYA protocols and UNESCO/ILO recommendations that specify the defining characteristics of universities.

There is reason to believe that other restrictions might also be placed on universities including a clause that limits them from criticising government policy, as has recently been raised in relation to certain charities qualifying for income tax exemption status.

Universities must retain independence from the Government of the day. Only then are they able to meet the community demand for high quality teaching and research conducted without ‘fear or favour’. Academic Freedom and institutional autonomy are recognized as core characteristics of universities throughout the world. If we are not prepared to protect these characteristics then we will lose our international standing as well as our international competitiveness. 

ii)
Conditions on receiving CGS funding

The legislation outlines a number of conditions each university must meet if it is to be eligible for CGS funding.  These include:

· Higher Education Provider Guidelines (yet to be released);

· Tuition Assurance Guidelines (yet to be released);

· Quality and Accountability Guidelines, which cover:

· financial viability;

· quality: 

· Australian Quality Framework register requirements;

· fully cooperate with and meet the costs of AUQA;   

· fairness;

· compliance:

· with the legislation and guidelines;

· contributions and fees:

· each provider is required to make information available, in a form agreed to by DEST, in relation to its fees and student contributions. 

While some these requirements might seem relatively straightforward, they impose a number of additional and new responsibilities on universities.  The compliance requirements will be dealt with separately in the next section.  

The fairness requirements for example, require each provider to:

a.
treat all applicants equally except for positive discrimination for disadvantaged students; and 

b.
to establish review officers and procedures that deal with reviews in relation to:

· HECS HELP;

· Student Learning Entitlements (SLE);

· Voluntary Student Unionism (VSU) if the legislation is passed.

The establishment of review officers and procedures represents a transfer of responsibilities from the Commonwealth (DEST), who currently undertake this role, to individual institutions. There are a number of aspects of this particular requirement that raise serious concerns. Firstly there is no specific funding to help universities meet the additional costs imposed by this requirement.  Secondly, and perhaps more importantly, employees of the university are in essence being conscripted as officers of the Secretary of DEST when undertaking their review function as the all reviews can ultimately be determined by the Administrative Appeals Tribunal.      

iii)
Compliance requirements

The compliance requirements will be far ranging and complex and the full extent of them will not be completely understood until all of the Guidelines have been released. However, from what is known so far we understand they will include requirements on providers to:

· provide information sought by the Minister;

· provide access to DEST officers;

· notify the Commonwealth of any circumstances that may prevent the provider from meeting its obligations under the funding agreement;  

· provide independently audited financial accounts within four months of the end of the accounting year;

· provide students with information in relation to their “status”:

· government supported or full fee paying;

· determine an applicant’s HECS-HELP eligibility;

· determine an applicants remaining SLE entitlement;

· administer FEES-HELP and OS-HELP;

· keep track of each student’s HECS, FEES and OS debt and repayments and make this information available via the Higher Education Information Management System (HEIMS).  

iv)
Compliance costs

It is becoming increasing apparent that the Government’s new higher education policy will result in more red tape for universities, rather than less red tape as was promised in BAF.

These requirements will impose substantial additional responsibilities and compliance costs on individual institutions, most of which (the exception being HEIMS, which is funded at a total of $20.1m over 4 years) are unfunded.  A crude way of estimating the impact on universities would be to multiply the number of students enrolled by the average compliance cost per student.  Given that there are approximately 600,000 students enrolled in universities, every $1 of compliance cost per student would represent additional costs of $0.6m per annum for the sector as a whole.  That is, if the average compliance cost were $100 per student this would total $60m per annum.  

The NTEU feels that there is a very real danger that many of the potential benefits that may have been derived from the modest increase in higher education funding will be wasted on complying with unnecessary bureaucratic regulations and guidelines, while at the same time compromising the integrity of the system.

Why the Government’s Industrial Reforms Do Not Deal With Real Workplace Issues

The Backing Australia’s Future package proposes that $404 million of additional funding for universities be made contingent on compliance with the new Higher Education Workplace Relations Requirements, which affect all university staff.  These requirements include:

· The removal of restrictions on casual and fixed-term employment from agreements;

· A ban on provisions to cap workloads, increase paid maternity leave, higher redundancy benefits or other improvements in employment conditions without offsetting productivity increases;

· The use of Australian Workplace Agreements (AWAs) to further erode working conditions.

There is little attempt by the Federal Government to deal with the real workplace issues facing staff in the higher education sector.  The proposed workplace reform program is driven more by the Government’s ideological agenda than by concern for the effects of declining funding on the workplace environment across the universities.  The decreases in Commonwealth funding have compromised the quality of education universities can provide to students and Australia’s standing as a major higher education exporter.

The workplace requirements fail to deal with the following major concerns:

1. Increasing workloads 

A number of factors demonstrate the rising workloads of university staff.  Since 1993, student:staff ratios have increased by 44% on average across the sector.  Some institutions, such as the Central Queensland University, report massive hikes in ratios of about 80% between 1996 and 2002.  The majority of Australian universities register increases above the average.  Between 2001 and 2002 alone, the number of students per staff has increased by 7%, indicating the intensity of rising workloads. 

There are too few university staff employed to teach the ever-growing student population.  Consequently, staff workloads have increased, undermining the quality of education provided to students and limiting their active learning, as well as the health of staff and the quality of their working life.

The latest DEST commissioned study on academic work concludes that 64% of academics surveyed reported a decrease in job satisfaction.  The findings “provide overwhelming evidence that Australian academics are experiencing levels of job dissatisfaction, low morale, stress and burnout unknown ten or twenty years ago.”1
Job security – or lack of it – is behind the falling levels of job satisfaction.  Of all the respondents surveyed for the 2002 report, almost half of all academics surveyed thought that their job security had decreased.2
In another 2002 study, about 9,000 university staff surveyed told of rising stress and increasing conflict between work and home life: 87% of academic and 72% of general staff reported high work pressure rates, while 52% of academic and 58% of general staff said that there was a high rate of conflict between home and work commitments.3
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Other key findings of the study include:

· About 50% of respondents were at risk of psychological illness, compared to a 19% average for the Australian population;

· About 40% of academics reported working more than 50 hours a week;

· About 43% of general staff worked unpaid overtime;

· Reduced job satisfaction among academic staff was strongly related to low levels of trust in university management, particularly senior management, as well as long hours of work, and relatively lower rates of pay.

The study concluded that increasing funding to universities is the key for ameliorating skyrocketing staff:student ratios and improving educational quality.

2. Increasing casualisation

Casual staff, as a proportion of all academic staff, have doubled in numbers over the last 10 years.  Casuals make up about 25% of the academic workforce, of whom a disproportionate number are women.4
Universities, appropriately so, employ postgraduate students as casual staff as a way of providing them with an academic apprenticeship.  This is the kind of work experience that, when properly managed and resourced with adequate on-the-job supervision, is highly valued by many casual employees.  The NTEU is concerned, however, that the rapid increase in rates of casualisation indicates that casual employment is viewed as a cost-cutting measure. This is the view of one university senior manager reported in Changes in Academic Work study: “Each dollar spent on an academic buys 65% teaching and 35% research; the same spent on a casual buys 100% teaching, and at a lower rate.”5  When full-time staff are called on to supervise the casual teaching staff, this adds to their already high workloads. 

Casual employees are increasingly called on to ‘replace’ the tenured and more experienced academics, whose numbers have been on the decline across the sector.  This reduces the opportunities for aspiring academics to enter the workforce.  Most academic and general casuals would prefer to be employed in permanent work. Evidence shows that rising casualisation has led to a decline in the quality of teaching and learning, and less continuity and cohesion in a course.  Students are disadvantaged if they cannot have regular access to casual lecturers and tutors; and casual employees lack access to improved pay rates and conditions available to permanent employees.

3. Increasing managerialism and corporatisation

Escalating workloads, rises in student: staff ratios, and intensified rates of casualisation are symptoms of broader cultural and structural changes in the higher education sector.

One of the frequently mentioned changes in the academic work role reported in Changes in Academic Work was the decline in collegiality (the opportunities to participate in the decision-making processes of a university) and the rise of corporatism (a type of institutional management process that largely excludes staff). 

Staff participation has traditionally been seen as important at all levels of university decision-making and ensured the best possible educational outcomes for students, institutions and the communities they serve.  The separation of management roles from academic roles is seen as a negative characteristic of institutional corporatisation.  About 50% of respondents said that the interaction between academic staff and university managers had changed for the worse, while only 12% said it had changed for the better.6 Among general staff, only 21% reported they had high trust in senior management, compared to 42% who reported low levels of trust.7
University staff are increasingly experiencing diminishing autonomy in their work and the closely-related curtailment of academic freedom, central to the identities of academic staff and a core characteristic of higher education.  The declining levels of freedom to be the ‘critic and conscience’ of society contribute immensely to increasing stress levels and lower rates of job satisfaction among university staff.

The impact on students is substantial.  Quality of education is of utmost concern to both staff and students and is highly dependent on the capacity of staff and institutions to conduct independent teaching programs, research and scholarships. 
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Defending the Industrial and Professional Rights of University Staff

Australian university staff are going on strike on 16 October 2003.  This action is a direct response to the Government’s announced policy changes in relation to higher education.  Details of the Government’s industrial relations requirements can be downloaded from the NTEU at www.nteu.org.au/campaigns/higheredatrisk/legislation/nelson2209.  

The policies will impact directly on enterprise bargaining at every Australian university and may result in unnecessary and prolonged industrial unrest.  

They will impact directly on the industrial and professional rights of staff employed at Australian universities as well as threaten the integrity and quality of higher education. 

The issues of greatest concern to the NTEU include: 

· academic freedom and security of employment;

· working conditions and pay through the introduction of individual contracts;

· the right for staff to be consulted in relation to workplace change;

· institutional autonomy and the right to bargain in good faith;

· freedom of association and the right of staff to be represented by the NTEU. 

The purpose of this briefing paper is to elaborate on each of these issues and provide the underlying industrial and professional rationale for the NTEU’s position in vigorously defending each of them.

Academic Freedom and Security of Employment

The right to use the title of ‘University’ in Australia is determined by protocols agreed to between State and Commonwealth Ministers of Education.  One of the essential characteristics defining a university is a “commitment of teachers, researchers, course designers and assessors to free inquiry and the systematic advancement of knowledge” (MCEETYA 2003 Protocols for Higher Education)

In other words, the notion of academic freedom is not just a professional right, but it actually defines the essential nature of what a university is: a community of staff and students dedicated to the creation, advancement and dissemination of knowledge through free inquiry.  In order to achieve this mission, staff must have the right to teach and research without fear or favour.  

Academic freedom is guaranteed by job security or tenure of employment.  Job security is essential to the pursuit of free enquiry especially where this may be considered sensitive to the interests of employers or funding agencies such as State and Commonwealth governments.  Job security is under attack from a number of aspects of the Government’s policies including:

· the legislation that gives the Minister the discretion to determine what courses will and will not be funded under the Commonwealth Grants Scheme.  Potentially the Minister could choose not to fund courses that might, for example, be critical of government policy.

· Industrial relations proposals that make it easier for universities to dismiss staff by ensuring enterprise agreements that ‘promote flexibility’, ‘avoid excessive detail and prescription’ and ‘enable universities to deploy resources in the most efficient manner’.  These requirements are in part aimed at weakening the current redundancy and disciplinary provisions of Enterprise Bargaining Agreements (EBAs).  Existing conditions provide staff some protection against arbitrary dismissal or conditional redundancies, which might be used to dismiss staff who express unpopular views, are critical of their employer, or act as whistleblowers in the public interest.  The importance of these protections was highlighted by the Federal Court in a case where the University of Wollongong dismissed a professor for questioning the results given to some students.  The court found that provisions preventing arbitrary dismissal are not merely about staff rights but are in the public interest.     

· Industrial relations requirements that require universities to ‘not place limitations or restrictions on the forms and mix of employment types, for example, limiting casual employment levels.’

Working Conditions and Pay 

Many people think the NTEU is opposed to use of individual arrangements at universities to avoid some ‘selected staff’ being offered better working conditions than the majority of our members.  Although opposed to the use of individual contracts as a way of granting certain individuals favours on an improper basis, the NTEU has not opposed to the use of individual, common law contracts at universities.  Moreover, the NTEU does not oppose the use of market or responsibility based loadings, sharing of consultancy income or extended leave arrangements.  Such arrangements are already extensively used across the sector.  These ‘common law’ contracts however, cannot undermine the conditions set out in EBAs that determine the minimum working conditions and pay rates for all university employees, including those on individual contracts. 

We are, however, strongly opposed use of Australian Workplace Agreements (AWAs) that can legally undermine the working conditions and pay rates specified in EBAs.   Our opposition is based on protecting staff conditions and pay and not denying them the right to enter into individual agreements that would make them better off.  We believe the introduction of AWAs will result in a ‘race to the bottom’ in respect of working conditions and rates of pay.   

AWAs cannot only be used to undermine industrial conditions, they can also be used to deprive individual staff members their professional autonomy and/or academic freedom.  

Staff Consultation in Relation to Workplace Change

The Government would like the public to think that universities are anachronistic institutions stuck in the 18th century, comprised of professors cloistered in ivory towers pouring over old manuscripts and totally unaware of what is happening in the world around them.  The Government characterises university as being inflexible and unresponsive to change.   This is far from the reality of what has happened at Australian universities over the last 20 years,  where staff have been highly flexible and responsive to changing technological and student requirements including being:

· at the leading edge in the introduction of new information and communications technologies in both research and teaching.  Most courses now provide extensive on-line materials for students via the internet;

· more flexible teaching arrangements including the introduction of summer schools;

· involved in the development and teaching of offshore programs delivered by Australian universities.

Flexibility and change have been achieved through cooperation and consultation between management and staff and not through the exercise of managerial prerogative and alienation of the workforce.  Universities were founded on the notion of collegiality or industrial democracy long before it became fashionable in the corporate world.  Any introductory textbook on workplace relations would point out that workers’ productivity, especially when trying to introduce change is promoted through increased cooperation and consultation between workers and managers, not by limiting it.

The industrial relations requirements essentially force universities to weaken procedures that set out the consultative mechanisms management must follow before implementing major workplace change.            

Institutional Autonomy

There are several aspects of the Government’s new policies aimed at reducing institutional autonomy and these relate most directly to course offerings and the nature of the relationship between universities and their staff.

The new Commonwealth Grants Scheme (CGS) funding mechanism requires each university to enter into a funding agreement whereby the Minister or his/her Department will specify target student loads for each of 12 discipline clusters.  This is far more prescriptive than the current funding mechanism which provides universities with lump sum operating grants.  The CGS gives universities far less flexibility and makes them less able to respond to sudden shifts in student demand.

As noted in the earlier sections, the industrial relations changes introduce requirements  that are a direct attack on the working conditions and pay of university staff, as well as job security and the rights of staff to be consulted in relation to workplace change.  However they go beyond this and try to dictate the way in which university management and its workers negotiate working conditions by directly interfering in the  enterprise bargaining process itself.   

Freedom of Association 

The Government would like the public to think that the NTEU runs a closed shop at all Australian universities because it has been able to secure union EBAs at all of them.  Staff are under no obligation to join the NTEU; they are simply exercising their right  to freedom of association in electing to do so.  

One of the industrial relations requirements being proposed, for example, prevents universities from providing unions with office space and other facilities or providing time release for union negotiators to be involved in enterprise bargaining.  These provisions are aimed at making it more difficult and costly for unions to represent those staff whom elect to join a union.  The reason many university managers provide these facilities is in recognition that unions make the bargaining process and the day-to-day workplace relations of the university more cooperative and efficient and that this is of benefit to all parties involved.  Unlike the Federal Government, the union is not generally perceived as a ‘third party’ in university industrial relations, as it provides a direct mechanism for staff representation.   

The Government’s policies will lead to a more adversarial and costly enterprise bargaining and dispute resolution processes at most of Australia’s universities. This is something that both the NTEU and management are strongly opposed to.  

It should also be noted that University management has the right to negotiate non-union agreements at any workplace and over the years several universities have attempted to do so.  These attempts have been overwhelmingly defeated whenever ballots of all staff have been held.

The NTEU does not apologise for the fact that as a union we believe that our members who do similar work across the country should be employed under similar working conditions and pay.   This is important not only in upholding the principle of similar pay for similar work, we also believe it is essential to ensure the ongoing sustainability of a public higher education system which is capable of delivering high quality research and teaching at all Australian universities.   We are not prepared to accept a situation where the working conditions are dependent upon the financial circumstances of a particular institution or site, especially where the majority of these are publicly funded.  

International Standards

Academics are part of a global labour market, and therefore working conditions in Australia need to be internationally competitive.  There is a very real danger that a diminution of working conditions at Australian universities and the manifest loss of status as independent institutions, could mean the “brain drain” from Australia could go from a steady flow to an unsustainable rush. 

In most countries governments are not the direct employers of university staff even in public universities.  There are no comparable examples anywhere in the world where a government has tried to micro-manage its universities or intervene in their industrial relations as would be the case if this legislation and its industrial relations guidelines are passed.   

The rights of academic staff and the independence of universities are also supported by the UNESCO Statement of Rights Academic Freedom, Social Responsibility and University Autonomy (refer to www.unesco.org/iau/tfaf_first.html).     
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