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Introduction 

In its original submission to the Senate Inquiry, RMIT proposed some amendments to the Government’s higher education reform package.  

RMIT University welcomes the initiatives taken by the Government to improve the package since details were announced in the Budget, particularly the increase in the level of funded over-enrolments from two per cent to five per cent, the changed treatment of fee waivers, and changes to the definition of work experience in industry. We also note the Department’s announcement that the Bill will be amended in response to our concern that the requirement (as currently worded) to have 50 per cent of places in undergraduate courses that attract Commonwealth funding could place limits on international student enrolments (See Clause 36-35(1)).  

However, many of our original concerns stand, and in some cases have been compounded or increased by the detail contained in the legislation published in September and currently before Parliament.  RMIT believes the legislation requires further improvement if we are to have a higher education system which most effectively responds to the needs of both students and the community generally.

Our understanding is that this package was to address two major issues.  The first was to ensure adequate provision of higher education to the Australian community.  The second was to address the financial issues facing universities in order to ensure that they remain internationally competitive.  

In relation to the first issue, we remain concerned about the impact of higher fees on students who are already bearing a significant financial burden, and about the absence of substantial initiatives to promote participation by students who are economically disadvantaged.

In relation to the second issue, and from an institutional perspective, we believe that the key issues still needing to be addressed include:

· The inconsistency between the notion of a purchaser/provider model and the excessive intrusion by Government into the operation and administration of universities (including the increased administrative and compliance costs). For example, the proposal to tie essential funding increases to changes to governance and industrial relations arrangements represents an intrusion into institutional autonomy and places at risk future viability.

· The partial nature of the Government’s package in that it does not address access to long-term capital funding and short-term financing, and requires active cooperation with State governments.

We recognise that the last point may not appear to be directly relevant to the legislation. However, Clause 19-5 requires providers to be financially viable and to be likely to remain financially viable. We do not believe the Parliament can reasonably impose this obligation on universities unless it addresses issues related to capital as well as recurrent expenditure. We believe Parliament should address these issues as a matter of urgency. 

RMIT notes that a number of concerns have been raised about the constitutional basis of this legislation.  We do not offer a view on whether or not this basis is sound, but believe that this is an issue that requires serious analysis by the Ministerial Council on Employment, Education, Training and Youth Affairs and by the Federal Parliament.

Given the significant and far-reaching nature of these reforms, RMIT believes that the legislation should not be passed without thorough analysis and appropriate amendment.

Aspects of the Bill requiring significant consideration

This submission goes specifically to aspects of the legislation that RMIT believes require attention and amendment, and supplements recommendations made in our earlier submission to the Inquiry.

Providing details of guidelines to enable full consideration of legislation

Because so much of the legislation refers to guidelines which have not been sighted (with the single exception of guidelines relating to workplace reform), we shall not be able to form a final view on the Bill until the Government has produced draft guidelines which it would adopt in the event that the Bill were passed intact.  Therefore, RMIT recommends that Parliament be provided with copies of the draft guidelines as soon as possible and before the legislation is passed by both Houses.  

Providing certainty around changes announced to overenrolment provisions 

The Bill should detail both the funding to be provided when enrolment reaches 101 per cent of target load and the precise calculation of funding to be provided for Commonwealth supported places between 101 and 105 per cent over target.  Currently, it is RMIT’s understanding that there will be no Commonwealth funding for these places, but institutions will be in receipt of the student contribution, but the legislation does not provide for such certainty. 

Limiting intrusions into institutional autonomy

Making funding increases conditional on compliance with governance guidelines and the implementation of the Government’s industrial relations policies represents a substantial intrusion into universities’ autonomy, and should be opposed (Clause 33-15).
The Bill contains a number of other provisions that, if enacted, would have a substantial impact on university autonomy in relation to teaching, scholarship and research.  Clause 30.25 (2) allows the Commonwealth to set conditions on grants to providers which are subject to agreement on a case-by case basis – effectively giving it carte blanche to set whatever conditions it pleases at an institutional level.  Without limiting this licence, the agreement can specify the number of Commonwealth supported places to be offered at each level of study, in enabling courses and in medical programs, and which attract a regional loading.  The agreement can also specify which undergraduate and postgraduate courses will attract Commonwealth-subsidised places, and restrictions on the types of course in which such places will be provided.  

The implications of this clause go beyond the examples provided in the legislation.  It is feasible that a range of conditions could be attached to receipt of Commonwealth grants via funding agreements including, for example, a requirement that universities refrain from criticising government policies (as has been the case with funding agreements with some charities and community organisations).  The legislation would also enable the Government’s Workplace Reform Agenda to be implemented via funding agreements, by making receipt of core funding contingent on compliance with workplace reform guidelines.

Such prescriptive agreements may be consistent with a `purchaser-provider’ relationship between government and institutions, but they are not appropriate in terms of the work of universities and their need to serve the public interest.  While it may not be the current intention of Government to enact such prescriptive agreements, the legislation makes them possible. This raises important concerns about the independence of university teaching and research training; and the extent to which universities may become agents of Government policy, if not now, in the future.  It also limits universities’ flexibility in relation to Government funded provision, and raises questions about their capacity to respond effectively to the changing needs of students and the labour market if these do not match Commonwealth government policy at the point where agreements are negotiated.

In New Zealand, the Education Act (1990) enshrines institutional autonomy and academic freedom, and requires universities to accept a role as critic and conscience of society. Given the conditions attached to funding enshrined within this legislation, similar protections should be contained in the Higher Education Funding Support Bill.
In light of these reforms, RMIT recommends (1) that limits on the scope of funding agreements be included in the legislation and (2) that Agreements be required to reflect the important role universities play as centres of free inquiry and independent teaching and research.   

Reducing red tape and compliance costs

Despite the Government’s stated intention of reducing `red tape’, the legislation creates a new raft of administrative requirements which will potentially add complexity and cost to university compliance.
Apart from philosophical considerations, micro-management ought to be kept to a minimum because of the financial costs associated with it.  It is impossible to gauge the full costs of compliance until guidelines are released.  However, they are likely to be considerable: in 2005, for example, institutions will be required to track students in a multitude of different Commonwealth subsidised categories, namely those:

· commencing - with a Student Learning Entitlement;

· commencing– with a Student Learning Entitlement but additional for the institution (eg, in cases where places are in priority areas)

· commencing under new Scholarship arrangements; 

· continuing and “grandfathering” from current HECS / PELS arrangements – on non-differential HECS;

· continuing and “grandfathering” from current HECS / PELS arrangements – on differential HECS; and,

· continuing as part of over-enrolment being “reverse pipelined” out of the system.

Therefore, RMIT recommends that the Government cap compliance costs to universities arising from this Bill.

RMIT is also concerned by the extent to which functions of the Commonwealth are devolved to universities via this Bill.  For example, the legislation requires that review officers employed by universities act as agents for the Secretary when considering the restoration of learning entitlements (Clause 19-50 (1)). Decisions made by these officers would be based on the Minister’s Student Learning Entitlement Guidelines (See Clause 79-5(2)).  These appointments confuse the role of universities and the role of Government. The Bill makes clear this is a Commonwealth responsibility, and the Commonwealth should find another way of administering its policy. 

Such is the extent of Ministerial and Departmental discretion in relation to this legislation that all decisions of the Minister and the Secretary ought to be appellable to the Administrative Appeals Tribunal and the implementation of contested decisions ought to be stayed until an appeal is determined.

Supporting students

RMIT notes that the counting of HECS and fee discounts or waivers to disadvantaged students is still deemed to constitute income for the purposes of calculating eligibility for income support, and urges the Government to address this impediment to universities providing targeted fee relief to students.   Bearing in mind the impact of the financial burden on students already, RMIT recommends that –

· Commonwealth grants ought to be fully indexed to reduce the need for universities to impose additional fees on students;

· loans to students ought to be interest free; 

· there ought not to be a limit on the aggregate amount that can be awarded to a particular provider for disbursement to students by way of FEE-HELP or OS-HELP (Clauses 107-15, 118-15); 

· discounts for up-front payments should remain at 25 per cent; and
· the particular disadvantage requirements (Clause 19-35(3)) should be extended to classes of students as well as individual students.  

Reviewing eligibility of higher education providers for funding under the legislation

Under current legislative arrangements, providers can only be approved to receive funding by amendment to legislation.  This ensures parliamentary scrutiny of the number and type of providers accessing Commonwealth funding, and provides an important check on quality.  The proposed legislation allows for the Minister to approve an institution as a ` higher education provider’ so long as it meets requirements set out in Division 19 (See Clause 16-25). Some providers are listed under the legislation, but others are not. Unlisted higher education providers can access some categories of Commonwealth funds (eg subsidies for priority places) under this legislation, without parliamentary approval.  

RMIT is concerned by the replacement of Parliamentary scrutiny with Ministerial discretion, and recommends that higher education providers be approved to receive funds only by addition to the legislation.

Conclusion

While recognising the need for reform, and supporting the Government’s endeavours in this direction, RMIT is concerned by the lack of time available for consideration of all aspects of the legislation before Parliament, and the absence of guidelines pursuant to the legislation which would allow a closer analysis of its import.  RMIT believes that these reforms are too significant and far-reaching to proceed without careful amendment.    
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