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1.
Introduction


The Union has received and reviewed the Workplace Relations Amendment Bill 2000 (the Bill) and is extremely concerned about the implications of it becoming law. We welcome the opportunity to outline to the Committee our opposition to the Bill.


This submission focuses on the attack on ‘pattern bargaining’ contained within the Bill.  The union is aware of, and fully supports, an ACTU submission that addresses other aspects of the Bill. 

2.
Union seeks opportunity to present verbal submissions to Committee


This submission is necessarily brief because of the extremely short time allowed to prepare and present submissions to the Committee. 


The issues raised by the Bill are of such importance that the National Secretary of the union wishes to have the opportunity to supplement this written submission with verbal submissions. At that time he will also like the opportunity to address the other parts of the Bill.

3.
The CEPU


This submission is made on behalf of the three Divisions of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia (the CEPU), ie. The Communications, Plumbing and Electrical Divisions. 


The CEPU Electrical Division (formerly the Electrical Trades Union or 'ETU') represents the interests of skilled electrical workers in a wide range of industries including electrical contracting, manufacturing and power generation and distribution.  Electrical tradespeople form the largest membership group. 


The Plumbing Division (formerly the Plumbers and Gasfitters Union) represents the interests of skilled workers in the plumbing industry including general plumbing, roofing, mechanical services, and fire protection. Plumbing tradespeople form the largest group within the membership. 


The Communications Division (formerly the Communications Workers Union) represents the interests of skilled workers in the communications industry and persons employed by Australia Post. 


The short time available to the union to prepare this submission has necessitated concentrating on the activities of the Electrical Division of the union, and in particular the electrical contracting industry where ‘pattern bargaining’ is common. The matters raised in relation to the Electrical Division apply equally to the Plumbing Division as the plumbing industry is similar to the electrical contracting industry in that the employers in both industries tend to be small businesses directly competing against each other for work.


The ‘pattern bargaining’ issues raised apply to a lesser extent to the Communications Division as there are a few large communications employers and one Australia Post who employ members of that Division.  However, the deregulation of the communications industry has resulted in the emergence of a large number of small communications businesses.  This development means that ‘pattern bargaining’ will be of greater relevance to the Communications Division.

4.
Pattern Bargaining in the Electrical Contracting Industry


The electrical contracting industry provides a wide range of electrical services including installation of electrical, data and communications services to all sectors of the construction industry, and provides for the contract maintenance of electrical/electronic equipment to all sectors of the economy. 


The Electrical Division pursues agreements with electrical contractors who employ approximately 50% of the members of the Division. The agreements could be described as ‘pattern agreements’ arising out of ‘pattern bargaining’ as the agreements tend to be largely identical in content as other agreements in the industry within any State or Territory. 


‘Pattern bargaining’ is widespread in the industry as it meets the needs of both employers and employees as well as providing clients with highly skilled and flexible electrical services at reasonable cost. The employers in the industry prefer ‘pattern bargaining’ as it provides a wages ‘level playing field’ when competing with each other for work.   This is discussed in greater detail below.

5.
The Bill unreasonably restricts the bargaining options for business


The Bill, inter alia, removes the ability of employees and their union to take protected action to pursue an agreement with an employer if the claims made constitute ‘pattern bargaining’. ‘Pattern bargaining’ is defined (s170LGA) to include claims that form part of a campaign that extends beyond a single business unless the Commission is satisfied that all of the common entitlements being sought are of such a nature that they are not capable of being pursued at the single business level. 


Because the Commission must be satisfied that all of the common entitlements sought are not capable of being pursued at the single business level, if only one part of the claim is found to be capable of being pursued at the single business level then the employees/union are denied protected action (s170MP(1A)) and the Commission must terminate the bargaining period (s170MWB). 


This is an unreasonable and unnecessary restriction on the bargaining process particularly for small businesses that have no objection to ‘pattern bargaining’. It is a particular restriction on employees and unions such as electricians and the Electrical Division who are concerned to maintain a safe system of work and increase the skills and flexibility of the workforce. For example, the Division makes claims in relation to the training of apprentices and trainees when seeking agreements with electrical contractors to achieve the safety and skill outcomes described above. The claims are best made across the industry to ensure consistency across the industry, but they are also capable of being pursued at the single business level.


If the Bill becomes law, the union and its members would be unlikely to be able to enjoy protected action to pursue such claims, even if all of the other claims made are found not to be capable of being pursued at the single business level.


Put another way, the Bill provides that if any part of a claim is found by the Commission to be capable of being pursued at the single business level, then the whole claim becomes ‘pattern bargaining’ and cannot be pursued via protected action.

6.
The Electrical Contracting Industry dominated by small businesses


Employers in the industry include thousands of small electrical contractors employing less than 5 employees on the one hand, and a handful of large national companies employing more than 100 employees on the other end of the scale. 


The 1994 Electrical Contracting Research Results (commissioned by the National Electrical Contractors Association) found that the percentage breakdown was as follows: 

Number of Employees
% of Electrical Contractors

Employing less than     5 employees
60.7%

Employing between      5 - 9 employees
15.5%

Employing between    10 - 19 employees
13.5%

Employing between    20 - 49 employees
 6.1%

Employing between    50 - 99 employees
 3.0%

Employing more than  11 employees
 1.2%


The average is 4.9 employees per business with qualified electricians constituting the largest category of staff employed.


It can be seen from the above figures, if “small business” is defined to be up to 20 employees, then 89.7% of electrical contractors are small businesses. 

7.
No evidence that small businesses want ‘pattern bargaining’ option denied to them


The Government appears to assume that small businesses are opposed to ‘pattern bargaining’. There is no empirical evidence to support that assumption. In fact the opposite is the case. Small businesses like electrical contractors often prefer ‘pattern agreements’. More importantly, there is no evidence that small businesses want to be denied the option of an ‘pattern agreement’. The Bill seeks to deny them that option. 


Professor Malcolm Rimmer (Deakin University) argues that small businesses are not pressing for enterprise agreements and are content with the award system. Professor Rimmer found that:

“AWIRS 95 found that 76 per cent of businesses with five to nineteen employees agreed or strongly agreed with the proposition 'the award system has worked well in the past for your workplace' (Morehead et al., 1997: 318).  Small business satisfaction with awards is a complex phenomenon that need not be explained here.  The point is that there is little sustained pressure within this segment of business to formally exit the award stream and enter the bargaining stream". (Rimmer,M: ‘Enterprise Bargaining, Wage Norms and Productivity’ Journal of Industrial Relations Vol 40, no4,p611)


While Professor Rimmer was concerned with the lack of pressure by small businesses to move away from awards to enterprise bargaining, it follows that there is also little pressure to move from ‘pattern agreements’ to agreements entirely unique to each workplace (which is the objective of the Bill). ‘Pattern bargaining’ creates the same result as the award system in that it creates a level playing field by ensuring that all employers in the industry are obliged to pay the same minimum rates to employees.

8.
Electrical Contractors prefer pattern bargaining


As small businesses, electrical contractors lack the resources (and often the desire) to negotiate agreements which are entirely unique to their enterprise.


Electrical contractors prefer ‘pattern agreements’ because:

· Pattern agreements create a level playing field with their competitors in terms of wages and conditions.  This is important when contractors are tendering for work.

· The ‘pattern agreements’ in the electrical contracting industry can allow for significant flexibility as to how hours of work, rostered days off and other prescribed matters can be applied at each business. This provides for significant productivity improvements.

· They require less resources to negotiate. This is an important issue for small businesses with limited resources. Why should small businesses who employ an average of 5 employees be forced by Parliament to devote substantial resources to negotiating an agreement which is entirely unique to their business when they are happy with a ‘pattern agreement’? It should be a matter for each employer and employees to decide.
· Pattern agreements allow the employer to focus on non wage changes to improve productivity such as skill development, client focus and innovative human resource management practices which have been found by independent academic research to provide superior productivity gains (see for instance, the work of Professor Rimmer cited under point 10 of this submission)
9.
Electrical Contractors Employers Association prefer ‘pattern agreements’


The electrical contractors are represented and serviced by the National Electrical and Communications Association (NECA).


NECA facilitates ‘pattern bargaining’ because its members press it to do so in order to establish a level playing field for wages. NECA negotiates the terms of the ‘pattern agreement’ with the union in those States where pattern bargaining is prevalent. For example, the Victorian Branch of the Electrical Division and the Victorian Chapter of NECA negotiated a ‘pattern agreement’ for Victorian electrical contractors during the second half of 1999. Once the terms of the ‘pattern agreement’ are agreed, both the union and NECA encourage their respective members to adopt the agreement. Both parties also provide advice and assistance if a particular business decides to develop their unique agreement.


The involvement of NECA in the development of the ‘pattern agreement’ ensures that the agreement provides for flexibility in the application of the award and the agreement at each enterprise.


NECA is a long standing advocate of a level playing field for wages and conditions in the industry. Before enterprise bargaining became available, NECA consistently argued in support of paid rates awards in the industry to provide such a level playing field. See for example the comments made by NECA in establishing a national electrical contracting industry award in 1990 (See AIRC C.No 21680/1990; Transcript of proceedings, .5 October 1990 at pp8-11)

NECA and the Electrical Division have also devoted substantial resources to establishing a single national award for the industry with little or no interstate differentials. 

10.
Productivity not impaired by Pattern Bargaining


It appears that the government and some employer groups hold the view that ‘pattern agreements’ do not contribute to and actually impede productivity increases. For example, Reg Hamilton (Manager, Labour Relations ACCI) concludes his observations of 1997 from an employer perspective with the following view:

"Employers, employees and unions continued to develop enterprise agreements, perhaps gradually consolidating a focus on workplace needs, although serious problems existed in a limited number of sectors with pattern agreements that did not vary at all, and do not contribute to productivity". (Hamilton R: “Employer Matters in 1997” Journal of Industrial Relations, Vol. 40 no.1,p.138)


There is no evidence to support the contention that ‘pattern agreements’ ‘do not contribute to productivity’.


Independent academic analysis of the relationship between enterprise bargaining and productivity growth shows that there is little conclusive evidence that enterprise bargaining is an engine of productivity growth.


The studies review the effect of enterprise bargaining vis a vis awards and central wage fixation rather than the effect of ‘pattern bargaining’ vis a vis enterprise agreements that are unique to each enterprise which is the question at hand. Nonetheless, the research is still informative as ‘pattern bargaining’ is similar to the award system in that they are both an attempt to provide a level playing field for wages and conditions.


For example, David Peetz from the School of Industrial Relations and Centre for Research on Employment and Work, Griffith University has reviewed the relationship between enterprise bargaining and productivity and found that:

”In short, single-employer agreements have probably led to a small increase in productivity and competitiveness at a majority of workplaces that have engaged in bargaining, but the contribution has been substantial in only a small minority of workplaces.  And a majority of workplaces without agreements or where employees were reliant on safety net adjustments experienced increases in productivity and work intensity anyway".(Peetz, D: ‘The Safety Net, Bargaining and the Role of the Australian Industrial Relations Commission’, Journal of Industrial Relations, Vol.40, no.4, p 539)

Similarly, Professor Rimmer reviewed the move to the hybrid Australian system of enterprise bargaining grafted onto a central wage fixing of ‘safety net adjustments’. He found that:

“The justification for adopting such a wage system must rest on the productivity gains released by enterprise bargaining.  On this question there is little conclusive evidence, and the more we learn of the role of enterprise bargaining in workplace innovation, the less it appears to be a sufficient key.  Studies of 'bundled' human resource management practices in the United States suggest that productivity gains can be made through the implementation of innovative human resource management and management practices, the road to which may entail enterprise bargaining". (Rimmer,M: ‘Enterprise Bargaining, Wage Norms and Productivity’ Journal of Industrial Relations Vol 40, no4,p621)
11.
Conclusion


The Senate Committee is urged to reject the Bill and allow employers and employees to determine their own form of collective agreements including the option for a pattern agreement if it is appropriate for their needs.
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