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THE TOLL GROUP
1. The Toll Group (“Toll”) is Australia’s largest and most comprehensive logistics provider.  In the 1999/2000 financial year, 6000 people within the Toll Group provided over $1.3 billion of transport and logistics services to local and overseas customers.  

2. This record turnover was achieved following the rapid growth of Toll over recent years, following the acquisition of transport businesses from Mayne Nickless (1995 and 1998), Brambles (1995) and TNT Australia (1997).

3. Toll’s financial performance is underpinned by a strong commitment to its employees. 

4. Employee participation in the Toll Employee Share Ownership Plan increased to 1500 in 2000 - or one quarter of all employees.  During 1999-2000, Toll Group divisions negotiated new enterprise agreements regulating the employment of employees covered by the Transport Workers Union of Australia. 

5. As a major employer within the Australian economy, Toll took the opportunity to forward a submission to the Minister for Workplace Relations and Small Business in November 2001 in response the Ministerial Discussion Paper on Transmission of Business and Workplace Relations Issues (September 2000) (“the Discussion Paper”).

6. This Submission is substantially modeled on Toll’s earlier submission to the Minister. That submission identified the problems with the current legislative regime applying to transmission of business, and identified ways to potentially resolve these problems. Many of the problems identified in the submission are explored in the Explanatory Memorandum to the Workplace Relations Amendment (Transmission of Business) Bill 2001 (“the Bill”).


1.  A BRIEF CASE FOR REFORM

The traditional purpose of transmission of business

1.
The transmission of business provisions (“the transmission provisions”) are located in s 149(1)(d), s 170MB and s 170VS of the Workplace Relations Act 1996 (Cth) (“the Act”).

2. The purpose of the original transmission provisions remains somewhat of a mystery.  There does not appear to be any official documentation released at the time that the original transmission provision (s 29(ba) of the Conciliation and Arbitration Act 1904) was enacted to explain the precise nature of Parliament’s intention in enacting the provision.  

3. Despite attempts by the courts to impute a number of purposes to the transmission provision, it is now reasonably well accepted that its major purpose was to maintain the settlement of industrial disputes manifested in the terms of awards and industrial agreements.

Changes impacting on the transmission provisions

4. The transmission provisions have remained substantially unchanged since they were enacted in 1914.  In the same period, however, there have been massive changes to the legislative and economic framework within which transmission of business applies. 

Legislative change and the transmission provisions

5. The Act now places primary focus on workplace bargaining as the means of establishing employee’s terms and conditions of employment.  To achieve this, the Act imposes additional limits the Commission’s power of arbitration.  

6. The transmission provisions are not consistent with this new statutory regime.  The transmission provisions can cause the transfer of an award or certified agreement into another business, thereby potentially undermining the existing agreements made within that other business.

7.
The Act also provides for the maintenance of an effective safety net.  The Act aims to protect minimum entitlements through the operation of simplified awards. Toll strongly supports the concept of a strong and effective award safety net system, which protects the basic living standards of Australians.

8.
Despite this, the transmission provisions apply to certified agreements, thereby not only protecting, but transferring terms and conditions of employment which are over and above minimum entitlements.  

Transmission of business and the economy

9.
The pursuit of high employment levels and international competitiveness through increased productivity are now fundamental economic objectives.  The Act recognises the importance of these objectives. 

10. Both employers and their employees have a vested interest in maintaining the competitiveness of their business.  

11. The ability of employers to increase productivity and compete effectively in domestic 

and international marketplaces is often frustrated by the transmission provisions

12. Toll encounters many companies which are suffering a reduction in their profit margins and hence shareholder value, due to fierce competition within their industry.  So much so that without structural reform they face closure.  The employment of many employees is threatened by these closures.

13. In this situation, many such companies consider ways of improving their business performance.  An option which often arises is the outsourcing of non-core services. 

14. In many cases, the terms and conditions of employees who perform non-core services within a company have been inflated due to their historical relationship with employees in the core part of the business.  For example, in-house cleaners employed by a manufacturing company may enjoy terms and conditions which are comparable to production employees, even though rates of pay in the cleaning industry, and the skill and competence required to perform cleaning duties, is considerably lower.

15. Outsourcing enables companies which specialise in those non-core services to perform them in a more productive and efficient manner.  In many cases, outsourcing leads to improvements in work practices – which would otherwise be difficult to change in the short to medium term.  Outsourcing will often involve some employees transferring from the principal to the service provider, thereby protecting their employment.

16. The transmission provisions effectively frustrate outsourcing by transferring these higher “uncompetitive” terms and conditions applying to the non-core activities within one industry, to a service provider which operates in another industry (which specialises in the provision of those services).  This undermines the potential profits to be made by a specialist service provider.  

17. The prospect that any transmitted awards may transfer within the service provider’s business (beyond the employees who perform work on the contract with the principal) also threatens the existing framework for terms and conditions (including the complex factors such as wage relativities) existing within that business.

18. It is unacceptable that outsourcing which aims to improve business performance or  “rescue” a business from closure, is inhibited by transmission of business.  

19. All parties have an interest in the ongoing viability of business.  Even trade unions, who often perceive a “victory” in protecting employee’s terms and conditions in any transfer of business services between employers, have something to gain by reform of the laws applying to transmission of business.  Any impediment to outsourcing can the job of union members at risk.  A trade union which effectively allows job losses to maintain the terms and conditions of employees is arguably failing in its primary duty to its members.  The loss of jobs also limits the trade union’s capacity to recruit financial members.  

20. Proponents of the current approach to transmission of business argue that transmission provisions are important to prevent outsourcing in circumstances where the cost savings are essentially achieved by reducing the terms and conditions of employees.

21. This view ignores several factors.  First, many employees and trade unions may be prepared to accept a reduction of terms and conditions of employment as an alternative to looming redundancies, particularly when the standards exceed the industry norm.  This is especially so where some upfront compensation or other permanent or temporary offsetting measure can be negotiated between the parties.

22. Secondly, at present, companies often respond to the transmission of business laws by being forced reduce the numbers of employees who perform the services during any outsourcing.  This almost guarantees that there will be some unemployment.

23. Thirdly, even if there is no transmission of business, the contractor who performs the services will in many cases be already bound by their own awards and certified agreements, thereby protecting minimum standards and preventing the exploitation of employees.

24. Fourthly, there is surely some onus on those who seek to protect “uncompetitive” terms and conditions of employment to make a defensible case as to why those terms and conditions should be protected – particularly where their business is facing imminent closure.  The fact that employees have traditionally enjoyed a set of terms and conditions of employment, and are accustomed to those terms and conditions, does not adequately address the complex issues which now confront employers and employees.

25. Fifth, it is not beyond the realm of possible that some employers could become, by virtue of transmission of business, subject to over 3 separate awards and certified agreements in respect of a single business.   The co-existence of this number of regulatory instruments is clearly not commercially viable.

Uncertainty about the effects of transmission of business 

26. Once a transmission of business has occurred, the legislation provides almost no guidance on the impact of that transmission on the business.

27. Where a transmission of business results in two certified agreements applying to the same business, the legislation does not make it clear which certified agreement has priority after both have passed their nominal expiry dates.

28. The legislation does not indicate the extent to which an award and certified agreement will apply within a transmittee’s business.  It is generally accepted that a transmitted award or certified agreement applies only to the transmitted business, and not the transmitted business.

29. However, what happens if the transmitted business and the transmittee’s existing business are merged or combined in a way which dilutes the identity of the transmitted business?  Does the transmitted instrument apply to the whole of the combined business, or none of it?  Further, what role do the coverage provisions of the transmitted instrument play?  

30. The traditional mechanism to avoid some of these difficulties is to apply for an order exempting an employer from a transmission of business.  Whilst some employees have availed themselves of this mechanism, it is generally considered to be cumbersome.  In many cases, it will not be industrially feasible to participate in lengthy proceedings in the Commission.  Further, the principles by which an employer will be released from a transmission of business through order of the Commission are uncertain at best.

31. The difficulties arising from the present drafting of the transmission provisions is explored in more detail in Schedule 2.

Conclusion

32.
There is a clear need to reform of transmission of business laws.  Toll supports attempts to reform the law relating to transmission of business as a means of improving the international competitiveness of Australian business.

33. Any such reforms, however, should take into account not only the needs of employers, but also the interests of employees.



2. REFORM PROPOSALS
Proposed amendments

1. Toll notes that the Bill does not address the test of transmission of business.  Rather, the Bill seeks to provides parties with the ability to apply to the Commission for an exemption from transmission of business in the context of certified agreements.

2. Toll supports the thrust of the proposed amendments contained in the Bill, which it specifically countenanced in its previous submission.  Clearly, there is a strong argument that the proposed exemption will “reduce the cost to business of managing certified agreements when there is a transmission of business” (see Explanatory Memorandum).  

3. Toll also notes that, contrary to the exemption applying to awards, the amendments contained in the Bill provide greater certainty about the operation of the exemption.  In particular, the Bill specifies that the exemption may be accessed “by the employer bound by the agreement [see proposed s170MB(2B)].

4.
Consistent with its earlier submission, Toll believes that further clarification of the operation of the exemption is required.  For example, the Bill should contain amendments which ensure:

(a)
that parties which may be bound by an agreement, can apply for an order exempting them from a transmission of business;

(b)
that hearings which consider applications for orders prior to a transaction occurring remain confidential;

(b) that the general tests or indicia which guide the Commission’s discretion to make such orders are clearly articulated.

New test of transmission of business

5. Companies wishing to apply to the Commission for an exemption will incur costs associated with Commission proceedings.  Further, there will naturally be some delay in the process of application, hearing and determination of any exemption which is sought by an employer.

6. For this reason, there is a strong case in favour of  more fundamental amendments to the operation of the legislative provisions regulating transmission of business than those contained in the Bill.

7. The starting point for any change should be the introduction of a clear and comprehensive test of transmission of business.  

8. Toll believes there should be no transmission of business where no employees “transfer” with a business.  In this situation, there is no strong rationale for a transmission of business, as no employees will suffer a reduction in their terms and conditions of employment.

9. Assuming some employees “transfer” with the business (with or without the collusion of the new and former employer), it is strongly arguable that no transmission of business should arise if:

(a) any redundancy entitlements owing to employees are paid by the former employer;

(b) the employees receives a payout of any other entitlements which are owing;

(c) the employees’ length of service with the former employer is not recognised by the new employer;

(d) a “compensatory benefit” is paid to all “transferring” employees.

10. The concept of a providing a compensatory benefit to employees who suffer a reduction of terms and conditions upon a transmission of business is well established in practice.  Companies often “soften” the financial impact of a reduction of terms and conditions by providing employees with some compensatory benefit.  Such benefits often include:

(a) a lump sum payment;

(b) the preservation of certain entitlements for a limited period after a business is transferred;

(c) some other benefit which is financially equivalent to (a) or (b) above (e.g. access to fleet discounts obtained by the employer and/or contribution to purchase price of the vehicle).

11. Despite this, the concept of a compensatory benefit in this situation is foreign to labour law.  Toll argues that such a benefit might form part of any reforms.

12. Toll acknowledges that the concept of redundancy pay is separate and distinct from the proposed compensatory benefit.  Redundancy pay compensates employees for the loss of their employment, and provides them with finance to sustain them whilst they seek alternative employment.  The compensatory benefit, on the other hand, recognises the impact of a reduction of terms and conditions which flow from a restructure of business activities going forward.  

13. By way of example, the Act could prescribe a limited minimum lump sum payment (by reference to a number of weeks at the base rate of pay, say 4-5 weeks) that must be made to employees.  If this payment is made, and the other pre-requisites are met, a transmission of business would not arise.  

14. If an employer wished to make a benefit other than a lump sum payment available, the Act could require that any such benefit be equal to the quantum of the lump sum payment. 

15. The legislation should not limit the type of benefits that can be provided by the employer to employees.  This would not be consistent with the notion of choice which underpins the bargaining regime embodied in the Act.

16. If the above scheme was adopted, the legislation would have to prescribe a “cut off date” by which an employer must have afforded employees a “compensatory benefit”, to avoid a transmission of business.

17. If employees do “transfer” between businesses, and no “compensatory benefit” is provided to those employees, the possibility of a transmission of business should arise.  It is strongly arguable that in these circumstances, the optimum test of transmission would involve a combination of tests raised in the Discussion Paper, namely:

(a)
a ‘going concern’ test;

(b)
indicia to assist parties to apply the test to their commercial transactions; and

(c)
a negative definition or list of transactions which are not subject to transmission of business.

18. Toll notes that the High Court in its recent decision in PP Consultants v FSU refrained from stating a general test of transmission of business.  This strengthens the case for legislative reform in this area.

19.
Clearly, employees and their families enter into financial commitments on the basis that their terms and conditions will not be threatened by corporate restructuring or other transactions which are substantially designed to deprive employees of their entitlements, and do not deliver any direct economic benefits for either the company or the community generally.

20.
The Federal Government might explore the concept of a general anti-avoidance provisions to ensure that companies who do not pay compensatory benefits, cannot avoid transmission of business (i.e. their award obligations) by rearranging their corporate structure:

(a) for the main purpose of the restructure is to deprive employees of their entitlements; and

(b) where there are no direct commercial or operational benefits to be gained from the restructure.

21.
Obviously, the form and content of any anti-avoidance provision would require careful consideration.

Further changes to promote certainty and reduce costs associated with transmission of business

22.
In additional to the introduction of the exemption from transmission of business proposed by the Bill Toll supports reform of the existing priority provisions as they relate to transmitted awards and certified agreements (s 170LY) to take account of the different policy issues raised by transmission of business.  

23.
Toll is also sympathetic to the argument that awards and certified agreements should not transmit where there is an existing award or certified agreement in existence within the transmittee’s business.  There is an argument, however, that this should only apply where the award or certified agreement is comprehensive.  The Commission may be given the role of determining whether an award or certified agreement is sufficiently comprehensive to justify the “blocking” of transmission.  A test or indicium may be prescribed to guide the Commission in its exercise of this role.

24.
Toll wishes to express its strong belief that any legislation regulating the consequences of transmission of business should be regarded as a safety net.  Parties to a transmission of business should endeavour wherever possible to reach agreement on employment issues relating to transfer of businesses.  The legislative regime should reflect this fact by expressly enabling parties to “opt out” of legislative prescriptions for priority or the coverage of industrial instruments following transmission.


SCHEDULE 1

HISTORICAL RATIONALE FOR TRANSMISSION OF BUSINESS

1. The purpose of the original transmission provisions remains somewhat of a mystery.  There does not appear to be any official documentation released at the time that the original transmission provision (s 29(ba) of the Conciliation and Arbitration Act 1904) was enacted to explain the precise nature of Parliament’s objectives.

2. The purpose of the transmission provisions was confused rather than clarified by the landmark decision on the transmission provision: George Hudson Limited v The Australian Timber Workers’ Union (“George Hudson”).  The two majority justices in that case, Isaacs and Higgins JJ, advance a range of alternative justifications for the transmission provisions.

4.
The common thread in Their Honours’ reasoning, which appears to have received support from the present Federal Court, is that the transmission provisions are designed to maintain the integrity and effectiveness of a settlement of an industrial dispute, as manifested in a federal award (see Discussion Paper: Chapter 2, para 21).

5.
From  a community perspective, the settlement of an industrial dispute should be preserved to ensure that crippling industrial disputes do not undermine productivity, investment, economic growth and hence the general welfare of the community.

6.
This concern seems to have been uppermost in the minds of the legislature when they enacted the transmission provision.  The transmission provision was part of a package of reforms designed to protect the integrity of the  newly devised conciliation and arbitration system from High Court rulings on the unconstitutionality of various provisions of the Conciliation and Arbitration Act 1904, in the years after Federation.   

7.
From an employee perspective, the settlement of an industrial dispute in the form of a federal award has always been important in establishing a minimum set of legally enforceable entitlements.  The combined effect of the existence of a federal award and the transmission provisions is that they enjoy the security of terms and conditions which might otherwise be potentially under threat from a change in the ownership of their employer’s business.

8.
The transmission provisions were also important to ensure that employers could not avoid their legal obligations under awards, through change of corporate name.  Toll acknowledges the force of this policy objective.

9. Significantly, in the years after Federation policy makers also believed that a transmission provision was necessary to prevent employers within the same or similar industry from engaging in price competition based on differential rates of pay and conditions which were afforded to their respective employees.  The maintenance of the federal award was a means of enforcing a “level playing field” of employment conditions amongst competing firms.

10. It is important to note that these historical justifications for the transmission provisions either no longer exist, or are outdated and inappropriate in modern times.  This strengthens the case for reform. 


SCHEDULE 2

THE RESULT OF THE CURRENT APPROACH TO

TRANSMISSION OF BUSINESS

The “substantial identity” test of transmission of business

1.
The “substantial identity” approach was, until recently, the predominant test applied by the Federal Court to determine the existence of a transmission of business, has the practical effect of transferring award, certified agreement and AWA entitlements between parties involved in a broad range of commercial transactions involving the performance of work (see those transactions listed in the Discussion Paper, p. 11).

2.
A particularly curious result occurs under the “substantial identity” test where a commercial party is successful in obtaining work as part of a competitive tendering process.  In this situation, the successful tenderer may be automatically fixed with the award and certified agreement applying to the principal which is offering the work

3.
Where such work has previously been put out for tender and performed by another third party, it is possible that awards or certified agreements applying to the third party may also transmit to the successful tenderer.  

4.
If the successful tenderer is already bound to its own awards and certified agreements, their success in the tender may result in them being bound by no less than three separate awards and certified agreements.  A test of transmission of business which leads to such a result is unsustainable in the long term.

5.
The “substantial identity” approach to transmission of business is so far reaching that it has the potential to cause commercial parties to abandon proposals for outsourcing of work.  

6.
Another effect of the transmission provisions is that companies attempt to structure a transaction in a way which enables the parties to offset the effects of a transmission of business.  This may involve the establishment of new businesses with new industrial instruments.  

7.
More commonly, companies contemplating taking over “work” as part of outsourcing arrangements seek to neutralise the cost impact of transmission of business by reducing the number of employees which they propose to utilise to perform the work.  The natural consequence of this is some of the transmittor’s employees who previously performed the “work” lose their jobs.  

8.
It is ironic that the transmission provisions which protect the entitlements afforded to employees, may lead to many of these same employees being made redundant.  This is counterproductive and contrary to the objective of maximising employment.  The Toll Group believes that the prospect of increased unemployment resulting from a too broad an approach to transmission of business, is a major catalyst for legislative reform in this area.

9.
The downgrading of classifications under which each employees perform the work is also a common consequence of the limitations imposed by the transmission provisions. 

10.
While the ‘substantial identity’ test now appears to have been undermined in relation to transactions between private sector employers, considerable uncertainty remains about the application of the new alternative test of transmission of business which was articulated by the High Court in PP Consultants v FSU.  Further, there is doubt about the which of the alternative tests should be applied in transfers from the public sector to private sector, and what constitutes a “public sector” employer for the purpose of the test.

Consequences of transmission of business

11. As pointed out in the Discussion Paper, the current transmission provisions are substantially silent on the issue of how transmitted awards and certified agreements apply following a transmission of business.  In particular, they do not specify:

(a) the inter-relationship between transmitted industrial instruments and those awards and certified agreements which apply to the transmittee’s business prior to any transmission occurring (“existing awards and certified agreements”); and

(b) the extent of coverage of transmitted awards or certified agreements within a transmittee’s business following transmission of business.

a. Priority between transmitted and existing awards and certified agreements

12.
As a result of the lack of specific guidance about the inter-relationship between transmitted and existing awards and certified agreements, a transmittee must rely upon general priority provisions contained in the Act and general principles to determine the entitlements to be afforded to employees.  

13.
The existing priority provisions and principles do not sit comfortably with a transmission of business.  In particular, they do not operate in a manner which takes into account the policy objectives underlying both the transmission provision, and the Act more generally.

14.
The estimated costs of employing labour is an important factor determining the financial viability of many commercial transactions.  The lack of certainty about priority issues increases transactional costs by requiring the transmittee and/or transmittor to obtain extensive legal advice about these issues.

15.
In some cases, uncertainty relating to the operation of the priority provisions may increase the risks associated with a potential transaction to the extent of making the transaction unviable.  This may occur irrespective of the fact that the transaction might otherwise be in the commercial interests of both parties, and could increase the efficiency and productivity associated with the performance of work.

16.
The uncertainty relating to priority between conflicting awards, and between conflicting certified agreements is particularly unsatisfactory.

17.
There are different views about which award applies where there is an inconsistency between the terms of a transmitted and an existing award.  One view, is that subject to the express intention of the parties, ordinary rules of statutory construction apply so that the later award supersedes the earlier award (see Mills and Sorrell’s Federal Industrial Law, and Constructors John Brown Aust Pty Ltd v Elecrical Trades Union of Australia 5 FLR 497).  Another view, enunciated more recently by Marshall J in Health Services Union of Australia v North Eastern Health Care Network is that employees are entitled to the benefit of the most generous terms and conditions contained in each of the inconsistent awards.   
18.
As the Discussion Paper mentions, there is a general provision relating to priority between certified agreements (s 170LY).  However, this provision is not expansive, and as a result, creates uncertainty about priority issues in some situations.

19.
In particular, the provision does not specify which of two inconsistent certified agreements has priority once both have passed their nominal expiry dates.  The better view appears to be that the terms of the “first in time” certified agreement “kicks-in” (to borrow the terminology from the Discussion Paper) after both agreements have reached their nominal expiry date.

20.
Of course, priority issues will not arise if the terms of the two awards or two certified agreements are consistent rather than inconsistent.  The use of the concept of “inconsistency” is well established in Australian constitutional law (see cases dealing with s 109 of the Commonwealth Constitution).  However, the legal principle of “inconsistency” is confusing and its utility in resolving priority issues in the context of the workplace is open to question.  

21.
The current operation of the provisions also gives rise to practical difficulties.  For instance, even if it is clear that the “first in time” certified agreement revives after the “second in time” certified agreement reaches its nominal expiry date, any reversion to the entitlements in the “first in time” certified agreement may be perceived by employees as a unilateral act of the employer and give rise to industrial disputation. 

Coverage of transmitted awards and certified agreements
22.
Section 149 (relating to the transmission of awards) does not specify the extent to which a transmitted award will apply within the transmittee’s operations following a transmission of business.  These operations may comprise the transmitted business, existing business and/or a merged entity comprising both businesses. 

23.
It appears from early case law that “the criterion” of the transmission provision is the “business” and hence the coverage of the transmitted award cannot, conceptually, travel beyond the “business” so transferred.

24.
Section 170MB (relating to the transmission of certified agreements) expressly deals with the issue of coverage.  It states that an employer will be bound to a transmitted certified agreement “to the extent that it relates to the whole or the part of the business”.

25.
While the coverage formula contained in s 170MB (and implicit in s 149) may appear to be straightforward, the issue of coverage gives rise to practical difficulties.

26.
Neither s 149 or s 170MB advance the issue of what constitutes the “business” very far.  The application of transmission provision to the transfer of work, as distinct from a business which is a going concern, compounds uncertainty about the identity of the “business” for transmission purposes.  One must attempt to define the limits of the “activities” or “work” which are transferred to determine the coverage of the transmitted instruments following a transmission of business.

27 It is disappointing to note that the judiciary has, on the whole, not placed sufficient importance on identifying the precise ambit of the “work” being transferred in any of the recorded cases.  Consequently, the parties in the cases where a transmission of business has been found, have been left without any judicial guidance on the practical effects of the transmission.

28 Two Full Benches of the Commission have reached different conclusions about how to approach the issue of coverage of transferred industrial instruments.  In IOOF, a Full Bench held that only employees who transfer with the transmitted industrial instrument enjoy the benefits of the terms of the instrument.  

29. More recently, in Re: Ansett Airport Retail Operations, a Full Bench took a broader view of the coverage issue, in finding that an award which applied to Ansett’s retail operations at an airport could apply to any employee within the transmittee’s business, provided that they were engaged in activities associated with retail operations.  These conflicting authorities confirm of the confusion which exists on the coverage issue.

30.
In the few cases where the judiciary attempted to clarify the nature of the “work” being transmitted (which arguably they are duty bound to do before finding for or against a transmission of business), such attempts have been undermined by the fact that “work”, as opposed to a “business” which is a going concern, does not lend itself to precise description.

31.
For instance, in CPSU v Stellar Call Centres the work in question related to overflow calls to Telstra’s customer inquiry lines.  This work could have been described by Wilcox J in a number of ways, namely:

(a)
by reference to the acts/duties performed by employees - ie. “call taking”;

(b)
by reference to the substance or purpose of the duties performed by employees - i.e. “answering customer queries”;

(c)
by reference to the customer for which it was performed - i.e. “Telstra’s call taking”;

(d) by reference to the location at which the service is performed - i.e. “call taking in Queensland”.

32.
While this analysis may appear somewhat academic, it is fundamental to the scope of coverage of a transmitted instrument.  The boundaries accorded to the “work” will determine the potential outer limits of the coverage of transmitted instruments.   

33.
If the approach in para (a) above is adopted, a company such as Stellar whose primary service relates to “call taking” might be required to apply transmitted Telstra awards and certified agreements throughout its business - regardless of whether segments of employees received Telstra calls or not.  The opposite outcome would result from the approach suggested in para (c).  

Tension between coverage of transmitted instruments and transmission provisions

34.
The relationship between the terms specifying coverage in transmitted awards and certified agreements, and the coverage expressly (s 170MB) or implicitly (s 149) provided by the transmission provisions is also unclear.

35.
For example, parties to a transmitted award (particularly an enterprise award) or transmitted certified agreement may agree to confine the operation of the instrument to work performed at a location, and reflect this limitation in the terms of the relevant instrument.  At the same time, a transmission of business in respect of the “work” may effectively transmit the instrument to a transmittee employer, which operates from a different premises.  In this instance, it is unclear whether the transmission provisions effectively override the expressed wish of the parties to confine the instrument to particular premises.

36.
Similarly, an award or certified agreement may specify that it is to apply only to work performed for a particular customer.  This form of instrument is common in the transport industry.  Assuming that the transmission provisions override the terms of a transmitted instrument, the transmission provisions could cause the transmitted instrument to apply beyond the work performed for the customer, to all work in the nature of transport work performed by the transmittee. 

37.
The relationship between the operation of the transmission provisions, and the actual terms of the transmitted award or certified agreement requires greater clarity.

Overcoming uncertainty
38.
As the Discussion Paper indicates, the Act already contains mechanisms to overcome uncertainty surrounding the application of awards and certified agreements after a transmission of business.

39.
Section 149 enables parties to apply to the Australian Industrial Relations Commission for an order to resolve uncertainties in relation to the operation awards.

40.
The courts have been willing, presumably for the sake of efficiency and expedience, to accept the terms of an award as an order under s 149 to resolve uncertainty relating to awards.  Consequently, the terms of an award restricting its operation to a particular location or customer, may be honoured as part of the “order” exemption - provided the term expressly reflect the intention of the award parties.

41 However, the exemption relating to these orders suffers from a number of defects.  In addition to the problems with such orders identified by the Discussion Paper (see p. 28), these orders suffer from other defects including:

(a)
there is no indication when such orders may be sought.  For example, can they be sought in advance of a business transfer so that all parties concerned will be clear about the consequences of the transfer?;

(b)
there are no clear and established principles relating to the grant of such orders.  Whilst one case involving Employment National v CPSU suggests that the Commission will make an order relieving a transmittee of the obligation to abide by a transmitted award where their competitiveness is threatened by the transmission, it does not establish clear and authoritative principles which guide the exercise of the Commission’s discretion.

(c)
the process is administrative and industrially cumbersome.  The application for an order may take anywhere up to 6-12 months to be determined by the Commission (excluding appeals).  If the application is made by an employer, and opposed by a trade union and/or employees, the prospect of ongoing industrial disputation whilst the application is before the Commission often becomes a reality.

42
The ability of parties to overcome uncertainty created by the application of transmitted awards and certified agreements is more difficult in relation to certified agreements since no equivalent “order” exemption provision exists (though, as mentioned in the Discussion Paper, one has been proposed).

43. A recent trend is for parties to apply for exceptional matters orders (in a similar way as they might apply for an order under s 149) to overcome these uncertainties.  If granted, an exceptional matters order will override the terms of a certified agreement to the extent of inconsistency between them (see s 170LY(3)).

44. Although exceptional matters orders do not suffer from many of the deficiencies which apply to orders under s 149, access to these orders is quite restricted.  The 10 or so pre-requisites for granting of exceptional matters orders impose severe limitations on access.  Even if such orders are made, their duration is limited to one year by the Act.

45. As the Discussion Paper points out, there is a lack of clarity about the operation of other potential remedies (such as variation or termination of certified agreements) to overcome uncertainty caused by the effects of the transmission of certified agreements.  
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