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1. The Federal Liberal/National Party Government has recently introduced into the Parliament, the Workplace Relations Amendment (Transmission of Business) Bill 2001. (the “Bill”).


2. The Bill proposes to make a number of changes to Division 6 of Part VIB and  Part XV of the Workplace Relations Act 1996.

2.1
The Bill inserts a new clause, namely Section 170MB(2) in Division 6 of Part VIB. It has the following effect.

2.1.1
It gives to the Industrial Relations Commission on application by an employer the power to make an order that a new employer, being a successor, transmittee or assignee (whether immediate or not) to the whole or part of a business (where that business is covered by a certified agreement) is not bound by that certified agreement or is bound only to the extent specified in the Commission’s order.

In other words, it creates a circumstance where a certified agreement may not transmit to the new employer and employees.


2.1.2 It provides that the application may only be made by an employer bound by the certified agreement.

In this regard, the Explanatory Memorandum states that “the employer” envisages either the successor employer or the employer that is contemplating a transfer of its business. In the latter case, an order would only operate if such a transfer occurred.


2.1.3 It provides that where the Commission is considering an order, it must give the persons bound by the certified agreement an opportunity to be heard.


2.1.4 It circumscribes the opportunity to be heard as it relates to organisations bound by the certified agreement (by which it means Trade Unions). An opportunity to be heard only exists where the organisation (Trade Union) has at least one member employed under the agreement, that the organisation (Trade Union) is entitled to represent the member’s industrial interests, and the member has requested that it make a submission.


2.2
The new provisions proposed in Part XV effectively mirror the provisions in the proposed section 170MB(2), whilst applying them to certified agreements in Victoria.


3. The Australian Rail, Tram and Bus Industry Union  (RTB) urges this Senate Committee to reject the Bill. It follows that the RTBU urges the Senate to vote against the Bill when it reaches that stage of the Senate’s proceedings.


4. The RTBU urges this course of action for the following reasons (and elaborates on them below).


4.1 The Bill runs contrary to and indeed undermines, the reasons and rationale for the existence of transmission provisions in the Workplace Relations Act 1996 and its predecessors.


4.2 The Bill allows for the removal and/or diminution of employees’ current entitlements to wages and working conditions.


4.3 The Bill allows for the undermining of employees’ job security and job satisfaction and together with point 4.2 above can only be conducive of an increased level of industrial disputation.

4.4 The Bill continues the policy and position of the Federal Liberal/National Party Government of placing whatever obstacles it can in the way of employees using their collective capacity through Trade Unions to protect and improve their working lives.


4.5 The Bill is at odds with provisions adopted in places like the European Community to protect employees in circumstances where a transmission of business occurs.


5. Transmission provisions have existed in Federal Industrial Relations Legislation in one form or another since the early part of the 20th century (1).


5.1
A Full Bench of the Industrial Relations Commission had the following to say about the rationale and reasons for transmission provisions:

“The High Court has given consideration to the predecessors of S.149(1)(d) on a number of occasions (Hillman v Commonwealth (1924) 35 CLR 260, Daily News (Proprietors) v Aust Journalists Association (1920) 27 CLR 532 (re S.29(ba)), Shaw v United Felt Hats (1927) 39 CLR 533, George Hudson v Australian Timber Workers Union (1923) 32 CLR 413 (re S.24(1)). The essence of the various forms of provision under consideration is the statutory transference of the binding effect of the agreement, or arbitrated obligation reflected in an award from its operation in application to the original parties to it to an employer not directly party to the agreement or obligation. As Isaacs J pointed out in George Hudson Ltd v Australian Timber Workers Union the provision had its rationale as an attempt to ensure that some employers “within the area of the dispute” should not escape from the adjusted obligations imposed on other employers and : “Parliament knew, moreover, that a successor to a business could not become so without knowing the statutory obligations of his predecessor to his employees”. (32 CLR at 435, 442, 455 per Starke J who referred to “the ever changing body of persons within the area of the disturbance”). (2)

5.1.1 This description of the rationale and reasons for the transmission provisions have been quoted with approval by the Federal Court. (3).


5.2 In the High Court Decision, George Hudson Limited v The Australian Timber Workers Union (4), Higgins J (at pp.450-451) stated:

“But nothing would be so likely as to prevent agreement as the knowledge, on the part of the unions, that the employer could get rid of at any time of his obligations under it by assigning his business – even by assigning it to a new company having the same shareholders holding shares in the same proportion as in the former company”

5.2.1 This position was reinforced by Starke J, who in the same decision (at p.455) stated that “If industrial disputes are to be settled or prevented, then the power must extend to the ever changing body of persons within the area of such disturbance”.


5.3 The Ministerial Discussion Paper on transmission also acknowledged the role of the transmission provisions (5). Paragraph 21 of that paper states:
“In essence, the transmission of business provisions were designed to uphold the integrity and effectiveness of a settlement of an industrial dispute to ensure that employees who had the benefit of an industrial award or agreement made in settlement of a dispute did not lose the benefit of that settlement, merely because the ownership of the business in which they were employed changed”.


5.4 As the purpose of the transmission provision is to protect employees in such a situation, the Courts have determined that they should be interpreted in a manner that is beneficial to the employee(s).
In that regard, a Full Court of the Federal Court in Construction, Forestry, Mining and Energy Union v Australian Industrial Relations Commission (6), quoting from an earlier decision, affirmed:

“The first point to be made about the operation of S.149 is that it should be beneficially construed so that employers do not, ‘avoid the settled rights of employees’ see George Hudson v Australian Timber Workers Union (1923) 32 CLR 413 at 435-436, per Isaacs J. Thus, in my opinion, whether there has been succession, transmission or assignment of a business should not be approached on some narrow basis”.


5.5 A study of the history of the transmission provisions focusing on their rationale and reasons for their introduction and operation, reveals a number of features.

5.5.1 Transmission of business provisions are designed to protect the wages and conditions of employees as determined through the industrial relations system (whether by agreement or arbitration) in circumstances where the ownership  of a business may change. They are designed to protect the legal entitlements of employees as a consequence of legal transactions between corporations or businesses.

5.5.2 Transmission of business provisions are designed to maintain the credibility of the industrial relations system. Confidence in the system can only be undermined if, through otherwise legal manoeuvres, the employer party to a legally binding agreement or award, is able to avoid its operation and obligations.

5.5.3 Transmission of business provisions are designed to facilitate that part of the Australian Constitution which grants to parliament the power by conciliation and arbitration to prevent and settle industrial disputes extending beyond the limits of any one state (7). It is hardly conducive of the prevention and settlement of industrial disputes if a circumstance can exist which permits an employer to avoid an agreement or award made to prevent or settle that dispute. It follows that to the extent that this can occur and indeed is legally sanctioned, the propensity for industrial disputation can only increase. The outcome is therefore the opposite to the ostensible reason for the legislation being enacted in the first place.


6. Certified agreements have, particularly since the introduction of an institutionalised and legislatively prescribed system of enterprise bargaining in recent years, become, for many employees, the key instrument for achieving improvements in wages and conditions and for providing a legal underpinning for those wages and conditions.


6.1 The industrial relations system as provided in the Workplace Relations Act 1996 and the Workplace Relations and Other Legislation Act 1996 sought to increase the importance of certified agreements (and Australian Workplace Agreements) relative to awards. Amongst the methods enacted to do this was to place restrictions on the contents of awards. This occurred in two important ways.

6.1.1 The Workplace Relations Act 1996, in Section 89A and the Workplace Relations and Other Legislation Act, in Item 50 of Schedule 2 of Part 5, restricts awards to minimum wages and conditions so as to become what are termed, “safety net”, instruments. Awards may no longer contain the actual wage rate (the “paid” rate) nor are they permitted to contain wage rates that are based on more than a minimum rate determined solely on work value considerations. Subject to some tight criteria in the current wage fixing principles, award wage increases are confined to decisions by the Industrial Relations Commission on (at least to this point) an annual basis through its Living Wage Decisions. (8)
Certified Agreements, on the other hand, may contain actual wage rates, which they mostly do.
To the extent that certified agreements contain actual wage rates and to the extent that they provide wage increases in excess of those awarded in Living Wage Decisions – as they all virtually do – the gap between the minimum award wage rates and the actual wage rates in a certified agreement not only exists but widens through time.

6.1.2 The legislation mentioned in sub-clause 6.1.1 above, confines awards to certain so-called “allowable matters” and provides an opportunity for employers to seek the removal of certain other award provisions based on an argument that they are inconsistent with the criteria established by the legislation.
The impact of the legislation has meant that a number of what were traditional award provisions have been removed. Without being exhaustive, these include consultative provisions, occupational health and safety provisions, important aspects of redundancy, various form of leave, entitlements for Unions and their representatives, and, with some exceptions, training provisions.
Certified Agreements, on the other hand, face no such restrictions (other than provisions which offend Part X of the Act). Many certified agreements now contain matters that have been deemed, “non-allowable”, in awards, in addition to other matters.


6.2
An example of the gap between awards and certified agreements in the rail, tram and bus industry can be seen in the National Rail Corporation. (9)

6.2.1 For wage level 2.1 in the current National Rail Enterprise Agreement, the annual salary is $33,574. In the National Rail Award, the minimum rate is $26,650. This represents a difference of $6,924 per annum (or $133 per week). In percentage terms, the certified agreement rate is 26% above the award rate.

6.2.2 The application of the, “award simplification” process ie the conversion of wage rates to minimum rates and the removal of non-allowable matters, has meant that, in part at least, the certified agreement contains many matters that are not in the award.

In the National Rail Corporation, these matters include:

6.2.2(a)
Occupational health and safety

6.2.2(b)
Limits on part-time and temporary employment

6.2.2(c)
Induction training

6.2.2(d)
Recruitment, selection and promotion

6.2.2(e)
Driver Only Operation

6.2.2(f)

Study Leave

6.2.2(g)
Trade Union and Delegate Training Leave

6.2.2(h)
Redundancy (important aspects thereof)

6.2.2(i)

Consultation

6.2.2(j)
Fatigue Management

6.2.2(k)
Income Protection Policy

6.2.2(l)
Performance Measurement

6.2.2(m)
Sale of Shares in National Rail Corporation.



6.3 Based on the relationship between an award and a certified agreement as outlined in points 6.1 and 6.2 above, it is readily seen that the impact on employees of the non-application or partial non-application of a certified agreement in the event of a transmission is a significant reduction in existing wages and conditions.
Further given that a certified agreement will always contain wages and certain conditions, that are better than the relevant award, by virtue of the “no disadvantage” provisions in the Workplace Relations Act 1996, it will always be the case that the non-application of a certified agreement in any circumstance will leave the employees worse off. It simply comes down to a matter of nature and degree.



6.4 It is an ironical situation for a Government that, through its legislation has sought to actively undermine the importance and validity of awards and bring to prominence the role of certified agreements, to now propose legislation that seeks to undermine the role and validity of certified agreements. For the RTBU, whilst it may be ironical, given the Government’s policy and attitude towards industrial relations, it is not unexpected.
It is noted here, that the Government has not proposed that the Bill apply to individual contracts through Australian Workplace Agreements (see section 170VS of the Workplace Relations Act).
The failure to apply the provisions of the Bill to Australian Workplace Agreements (AWA’s) creates a paradox. This paradox will arise where the employees in a transmitted company are employed through a combination of AWA’s for some employees and an certified agreement for other employees. In this situation (and it does exist) the Bill allows for the removal of certified agreement but not an AWA. This is not only grossly unfair and discriminatory but will contradict the ostensible reasons for the Federal Government seeking such legislation.


7. Employees understand a transmission of business to be a situation where a company takes over or buys the company or part of the company which currently employs them. Such a transmission ipso facto should mean that the employees continue to work as they have always done, perhaps with a change in the logo above their shirt pocket and some new faces in the front office.
Reality, however, tells a different story.


7.1 A number of characteristics often accompany a transmission.

7.1.1 Consultation in any meaningful sense, and in many cases, any consultation, does not occur. This is more often the case where employees have no union representation. The barriers of, “commercial in confidence”, and the corporate veil, hide many material matters which affect the livelihood of employees.

7.1.2 Redundancy is a common phenomenon in a transmission situation. New employers seem to have this innate belief that they can always do more with less and particularly with less employees.

7.1.3 A change in conditions that are not contained in an award or certified agreement is also a common phenomenon in a transmission situation. When accompanied by redundancy it usually results in the intensification of labour and the removal of certain work practices and benefits that fall into the category of custom and practice.


7.2 A transmission of business for employees often turns out to be a traumatic, or at best, a very unsettling period. Job insecurity is increased dramatically and employees feel threatened that if they don’t, “tow the line”, they will be out of a job. Often very little is done to put them at ease.


7.3 At present, however, the employees can be at least assured that, if they have a certified agreement in place, the new employer is legally prevented from attacking their entitlements as contained in that certified agreement.
This will no longer be the case if the Bill becomes law. The employees will be in a situation where they not only face the issues outlined in point 7.1 above, but the potential for the new or even the existing employer to pursue the removal of their existing entitlements in a certified agreement.


7.4 The RTBU has no doubt that if employers are put in a situation where they can avoid the operation of a certified agreement, many will do so or seek to do so in a transmission arrangement. In this regard, the RTBU speaks from experience with the privatisation of the Australian National Railways Commission (AN) by the current Federal Government in 1997. This privatisation was effected by the transmission of different parts of AN to private corporations.

7.4.1 The passenger train operations were transmitted to Serco Australia Ltd. Relying on the operation of section 170LY and the Australian Workplace Agreements provisions in the Workplace Relations Act, Serco Australia Ltd sought to introduce Australian Workplace Agreements on wages and conditions significantly less than an expired certified agreement in AN. The following extract from an ACTU Report summarises the impact on wages and conditions.(10) 
“At the time Serco sought the signatures of employees on the AWA’s, the PTU’s members found that the rates offered in the agreements were around $20,000 per annum less than the amount that was previously earned. Serco determined to run the same service with a third less staff, and thereby significantly increase the hours of work of employees. At no time did Serco provide information as to how such a service could be run on the hours which were designated as the hours of work in the AWA’s. The Act stipulates that new employees have five clear days to consider any AWA proposal. Many of employees did not have the required time, since the AWA’s were finally delivered to their homes, many of the successful applicants were working interstate on the trains which were still under the control of ANR. Serco formally took control of the trains on 1 November 1997, and those employees who were the successful applicants and who had signed the AWA’s continued to work on the same  trains doing the same kind of work. However the remuneration was much lower, and the hours of work were markedly increased”.


In this matter, the employees had been made, “redundant” by AN and they had to reapply for their jobs. The Employment Advocate chose not to use the award which covered that work in AN but instead used a state based Motels award for the purpose of applying the no disadvantage test.

7.4.2 A similar scenario arose with the transmission of the Tasmanian operations of AN to the Australian Transport Network (Tasrail). Again, to quote the ACTU Report (11).
“The AWA’s “offered” to the employees were somewhat more detailed than those offered to Serco’s employees, but contained, for example, a provision for a 40 hour week (as against the award provision for a 38 hour week) with payment for the additional two hours at ordinary time. The, "contracts” also provided for a three month probation period, despite the fact that about 95% of the employees were former employees of ANR and would know and understand the railway operations better than their erstwhile new employer. The union believes that this probationary period was clearly designed to put any dissatisfied employees, “on notice” that termination would be swift in the event that anyone tried to negotiate or bargain for the wages and conditions that had previously applied”.

What can be seen in this quote is that the new employer took the opportunity presented under the legislation to increase the ordinary hours of work from 38 to 40 per week. In addition to an increase in the hours of work, the AWA’s removed and/or diminished a variety of other conditions eg overtime entitlements, call-ins, meal allowances, rest period after overtime, pay period, driver only operation and the rostered day off.

7.4.3 Last year the South Australian Government privatised the remaining publicly owned Adelaide suburban bus system. One of the companies involved, Torrens Transit Ltd, chose to ignore the existence of a certified agreement, and introduce AWA’s on lower wages and conditions. The RTBU took action in the Federal Court which determined that a transmission situation existed and that Torrens Transit was bound by current certified agreements.(12)

In reaching this decision, the Court, at para 83, was moved to state:
“It would also be surprising if, by the simple device of sub-contracting to a subsidiary company that part of the functions of the former employer as involved the provision of labour, an entity could avoid what I have found to be the intended operation of S.170MB”.

This statement reinforces the RTBU submission in point 5 above. The statement further shows the importance of the current Act as a means of preventing employers from avoiding their current legal obligation to pay particular wages and conditions by devising certain corporate structures that attempt to circumvent the notion of transmission.

7.5 The RTBU is aware that there are other instances where employers have sought to attack extant wages and conditions. Two examples that come readily to mind concern home care workers at the Greater Dandenong City Council where a transmission of business was essentially based on lower costs associated with applying a different award and a recent decision of the Western Australian Industrial Relations Commission which referred to employers using individual contracts containing provisions that were less than the relevant award (13).


8. The RTBU has been confronted in recent years with a number of instances of privatisation that have amounted to transmissions of business. In all instances, the RTBU members have expressed real concern and trepidation about the impact on their job security and wages and conditions.
Whilst the RTBU is opposed to privatisation, we have, in instances where it became inevitable, taken steps to remove or at least ameliorate its negative impact on the membership.

8.1 In the mid 1990’s, the then Kennett Liberal Government in Victoria determined to privatise the publicly owned railway and tramway system. RTBU members in Victoria, having observed the consequences of privatisation elsewhere, determined to undertake an industrial  campaign to protect their job security and wages and conditions.  Following a lengthy campaign which included stop work action, the State Government and the Public Transport Corporation agreed to provisions which ensured that in the event of privatisation employees’ wages and conditions and current work practices would be protected. These provisions, which effectively set certain parameters that had to be observed by any new private operator of a railway or tramway business were inserted into the relevant certified agreements. As the RTBU members were confident that their wages, conditions and work practices were protected, the privatisation process proceeded in a manner which in the absence of such protection, was most unlikely.


8.2 The current Federal Government has determined to privatise the National Rail Corporation in which it is the majority shareholder. Again the RTBU took steps to ameliorate the negative impact of such a privatisation and sought to use enterprise agreement negotiations as a vehicle to that end. Ultimately, the enterprise agreement included a protective provision. It reads as follows(14).

“In the event of the privatisation of National Rail by the sale of shares by the shareholders of National Rail Corporation, the employer of all employees in National Rail Corporation will continue to be National Rail Corporation.
For all purposes, the conditions of employment for all employees will remain unaffected by the sale of shares in National Rail Corporation, including all employee entitlements, employee benefits and conditions of employment. Continuity of service will not be broken and will remain unaffected for all employees.
Furthermore, following the purchase of shares in National Rail Corporation by an entity whatsoever, National Rail Corporation will continue to be bound by any applicable award or certified agreement or contract with employees covered by this Agreement entered into by National Rail Corporation prior to the sale of shares”.

As can be seen, this clause protects an employees continuity of employment and, “all employee entitlements, employee benefits and conditions of employment”.
Not only the Union sees the benefits of such a provision, but the employer also sees it as a necessary concomitant to a smooth process.


8.3 The Bill acts to undermine such protective provisions by allowing a new employer or indeed the current employer who freely made it in the first place, to seek to have such a provision rendered nugatory. It will be difficult to give employees confidence in such a provision – or indeed all provisions in an agreement – when they know that there is capacity for the current or a new employer to remove their legal effect.
Whilst some may argue that it is up to the Industrial Relations Commission  to make any order and that this caveat will protect employees, it will be cold comfort to them. The fact is that the capacity  will exist to remove the agreement in whole or in part.
Where employees feel threatened or have little confidence in the system, the potential for industrial disputation increases exponentially. The Bill can only have this effect.


9. The Bill seeks to undermine the role of Unions as parties to certified agreements and consequently to reduce the ability of employees to be properly and adequately represented in proceedings before the Industrial Relations Commission. This is done by placing qualifications on the capacity of a Union to appear before the Commission in proceedings pursuant to the proposed section 170MB(2).

9.1 Trade Unions registered under the Workplace Relations Act are “parties principal”, when it comes to awards and certified agreements. They can appear in their own right. They can also sue or be sued in their own right. Awards and certified agreements identify a union/s as a party to the instrument.
In these circumstances, there can be no reason, other than an ideological aversion to unions, for placing restrictions on the right of a union to appear as party principal in a matter regarding an agreement where, in all other circumstances, no such restriction exist.


9.2 The relevant provision in the Bill – section 170MB(2)(2D) appears to be game playing on the part of the Federal Government. The first two qualifications – a member covered by the agreement and the right of industrial representation – are necessary to become a party to the agreement in the first place. They are therefore superfluous. The third qualification – where requested by a member – not only undermines the notion of party principal, but can only complicate proceedings as the employers will seek to argue about whether or not this qualification has been fulfilled. As would be expected, Unions would not be prepared to expose a member’s name in these circumstances as a member would be rightfully concerned about retribution.


9.3 Employers may well argue that an organised Union should easily be able to fulfil these qualifications therefore there should not be any problem. The response to that position is that it only supports the position that the provision is an unnecessary complication fed by an anti-union ideology. Further, it is no answer to the party principal point.


9.4 It is noted that whilst a Union is required to have been requested by a member to make a submission, an employer is not required to have been requested by a shareholder to make an application.

10. The Bill, if enacted, has a tendency to be self-fulfilling.

10.1 What is to prevent an employer being prepared to bid for another company at a price in excess of what the company is actually worth on the basis that it will recoup that additional amount by lowering costs in the company it has taken over. An important part of the cost-cutting exercise would be the removal of the certified agreement as the legislation would provide for such potential. As the new owner, they would produce figures to the Commission identifying its financial problems and arguing that to survive, the current cost structure must be lowered. Whilst the cost structure is no higher than it was before the transmission, it becomes a problem for the new owner because it bid, “over the odds”, in the first place in the expectation that the legislation provides them with an opportunity to argue for the removal or partial removal of the certified agreement.


10.2 In the publicly owned segment of the rail, tram and bus industry, the temptation to pursue the removal of a certified agreement, in a transmission situation through privatisation, will be overwhelming. The provision of these forms of public transport are often attended by public policy considerations manifest in community service obligations or funded deficits designed to reduce reliance on private vehicles or to reduce greenhouse gas emissions or for other public goods. With privatisation being overtly designed to reduce costs to government, a private operator will grasp any opportunity to achieve that end. In those circumstances, why wouldn’t they attempt to exploit an opportunity that is presented to them.


10.3 The Bill places no restriction, or qualification, or test to be met in order to succeed or otherwise in an application made pursuant to the provisions in the Bill. Because the provisions concern certified agreements, no public interest criteria applies. It appears that the discretion reposed in the Commission on this matter is a discretion at large (subject of course to the objects of the Act). Given the general nature of the Bill, why wouldn’t an employer want to, “have a go”.


10.4 The RTBU believes that it is unwise to tempt fate in these circumstances. This scenario cannot arise if employers are left in no doubt that where a transmission occurs, they are legally obligated to abide by a certified agreement covering the relevant employees and work.


11. There is no evidence that employees support or are not opposed to provisions which provide for the removal of their existing wages and conditions. Indeed, the evidence is that employees are opposed to the proposed legislation. Through their Unions, representing two million Australian employees, they have made it clear that they are adamantly opposed to the proposed changes.
It would be unusual to say the least that employees would be content to allow a provision where, on the basis of a transmission, they can lose their current wages and conditions. In fact, is hard to think of any circumstances where employees would agree to such a situation.


12. In the Second Reading Speech, the Minister for Employment, Workplace Relations and Small Business states(15):

“As a result, a new employer and its employees may be bound by a certified agreement that is not suited to their circumstances – and which is not their certified agreement”.

This statement is not correct. Whilst it may not of have been negotiated by the new employer, it is the certified agreement of the employees.  The employees were the employees of the company and members of the Union that negotiated the certified agreement in the first place.  The employees participated in the negotiating process and voted on its acceptance.  All that ostensibly has happened to them is that another company has taken over the company they worked for.  In those circumstances, it is clearly wrong to say that it is not the employees’ agreement.  The statement is a “spin”, designed to say that somehow it is in the employees’ interests that the Act provide a capacity to remove their current wages and conditions.  As it defies logic, some form of “spin” becomes necessary in an endeavour to turn the illogical into the logical.  However, no amount of “spin”, can survive the actual and real impact. Further, if the certified agreement was negotiated in the first place to suit the circumstances of the work, how can it be said that a transmission ipso facto changes those circumstances.


13. A number of countries regard the maintenance of wages and conditions in the event of a transmission as an important part of their industrial relations and company law.


13.1
In the European Union, the European Directive 77/187/EEC (revised by Directive 98/50 FC) protects an employee’s entitlements where a transmission of business occurs. (16) Many European countries also provides certain rights of consultation with employees either through Works Councils or Unions. (17)


13.2
In the United Kingdom, the Transfer of Undertakings (Protection of Employment) Regulations 1981, were designed to comply with the European Union directive and preserves an employee’s wages and conditions in the event of a transmission. (18)


13.3
In Canada, the Canadian Labour Code applies a collective agreement to a new employer upon transmission. (19)


13.4
In the United States, the National Labour Relations Act protects wages and conditions in a collective agreement when a transmission constitutes a substantial continuity of the company. (20)

14.
In summary, the RTBU reiterates its substantial opposition to the Bill and calls upon the Senate Committee and the Senate to reject it.

This submission identifies a number of reasons which warrant a rejection of the Bill.

14.1
The Bill undermines and is indeed contrary to the rationale and reasons for the legislative prescription of transmission of business.  The Bill provides an, “escape hatch”, for employers to avoid wages and conditions that were entered into in good faith between the relevant parties and have been legally protected through certification.

14.2
The significance of the Bill’s provisions as a means of detrimentally impacting on an employee’s wages and conditions is real and substantial.  This submission provides an example of the impact on employees of the National Rail Corporation if the certified agreement was to be rendered of no effect in a transmission situation. 


This submission also shows that this Bill when taken cumulatively with other industrial relations legislation enacted by the current Federal Government, provides further scope for employers to diminish employees’ wages and conditions.
When this is combined with increased work insecurity as a consequence of increasing casualisation, contracting out, privatisation, the pursuit of individual contracts and the failure of companies to meet employee entitlements in the event of insolvency, the impact of this Bill is accentuated.

14.3
A transmission of business is already a traumatic event for employees with job insecurity and uncertainty being common features.  The Bill only exacerbates this situation by opening up the potential to add wages and conditions to the mountain of insecurity and uncertainty.

This submission also provides examples of where employers have taken the opportunity in a transmission situation to diminish wages and conditions; aided and abetted by other provisions in the Industrial Relations Act.

14.4
The Bill, by exacerbating employee insecurity and uncertainty can only be conducive of industrial disputation.  This submission gives examples of where the RTBU has sought to remove or at least ameliorate part of that uncertainty and insecurity by ensuring in a certified agreement the continuity of employment, wages, conditions and work practices.  This Bill undermines the confidence employees and Unions can have in such provisions and the foundation of certified agreements in a transmission situation.

14.5 The Bill seeks to undermine the ability of employees to organise collectively through their Unions by placing barriers in the way of Unions representing their  members where an employer has made application under section 170MB(2) in the Bill.


14.6 The Bill has the potential to be self-fulfilling. It is folly in our submission to give employers an inkling that they may be able to avoid a current certified agreement in a transmission situation. 


14.7 The Bill seeks to provide an opportunity for an employer to seek to render nugatory a certified agreement that has been made in good faith by employees and an agreement in which they have a reasonable expectation cannot be altered or removed in the absence of agreement between the parties to that agreement. 


14.8 The Bill runs contrary to the norm in many other countries which provide for the ongoing operation of collective or certified agreements in the event of a transmission.  It is clear that by comparison with Europe, Australia, with this Bill is ongoing backwards.  Rather than improving employee rights and entitlements as in Europe, the consequences of this Bill for Australian employees is that their rights and entitlements are to be further diminished.
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